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was naturally to be expected in view of the origin 
of our system of law. 

Judge Marcus Kavanagh, of Chicago, another 
member of the committee, returned with certain 
pronounced views as to the efficiency of English 
Justice. He said in a newspaper statement that 
England was the worst place in the world for a 
man to commit acrime. “A man knows over there,” 
he said, “when he commits murder that he is going 
The police system is sure and few 


He found that robbery by 


to be hanged. 
crimes are unsolved.” 
violence was fast disappearing because of the law 
allowing application of the lash as well as punish- 
ment in prison. He thought the crime prevention 
system, which provides among other things for 
dealing effectively with the habitual criminal, was 
extremely good, and was also impressed by the 
system of dealing with bad boys between the ages 
of sixteen and twenty-one. 


Mr. Hughes on the International Court 


N address to the alumni gathering in connec- 

tion with the commencement exercises of Dart- 
mouth College, on June 19, Secretary of State 
Hughes made a strong plea for the participation of 
this country in the Permanent Court of Interna- 
tional Justice. He said that the United States could 
today with greater satisfaction submit disputes to 
which it was a party to this court than to any 
arbitral tribunal it would be possible to set up. He 
declared that in that class of controversies where 
there are treaties to carry out or any commonly ac- 
cepted principles of international law to apply, we 
had the manifest duty of maintaining the sanctity 
of international engagements, and aiding in secur- 
ing the impartial adjustment of differences, thus in- 
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suring the adequate administration of international! 
justice. “But we shall do but lip service to this 
cause,” he added, “if we refrain from supporting 
the agencies of Justice. It happens that at this time 
there exists, is functioning, a permanent court of 
international justice, equipped with a permanent 
body of jurists as well qualified for their tasks as 
any that could be chosen—men whose character 
and equipment permit no charge of partiality or 
disqualification. They constitute an independent 
tribunal, with the standards, the tenure of office and 
the equipment that conform to the standards of our 
highest courts. In truth they constitute in fact as 
well as in name an actual court of justice.” 


Cooperation of Bar and Bench 


HE aid of the bar in making the law for cen 

tralized court control effective in Cleveland, O.., 
has been specially invoked by Judge Homer G. 
Powell, who has been chosen by his associates to 
preside as chief justice of the Court of Common 
Pleas under the new plan. He has asked the Cleve- 
land Association to appoint an advisory committee 
to confer with him and conferees named by the 
judges for the purpose of outlining the policy to be 
pursued, and he has also expressed the wish that 
this committee be made permanent, so that its as 
sistance will be continually available. The executive 
committee of the association authorized Judge John 
J. Sullivan, President, to appoint the committee 
The personnel will be the same as that of the com- 
mittee which recently went to Chicago to make a 
survey of the rules and procedure of the courts in 
that city. 


In Memory of John Lowell 
Mien YRIAL exercises for the late John Lowell 


were held on June 16 in the Federal district 
court at Boston under the auspices of the Boston 
Bar Association. Mr. Robert D. Weston, represent- 
ing the Association, made an address and later pre 
sented suitable resolutions, which were adopted. 
Following this, Judge James M. Morton of the 
Federal district court, who was presiding, delivered 
a eulogy of Mr. Lowell, pointing out in this connec- 
tion that it was fitting the memorial should be pre- 
sented in this court “with which his family has had 
such a long and distinguished association.” Mem- 
bers of the family, personal friends, and leading 
jurists and members of the bar assembled on the 
occasion to do honor to the memory of one so 
ereatly esteemed by all who came in contact with 
him. 


A Novel Injunction Case 


HE right of a Court of Equity to issue an in- 
$i junction restraining the execution of a death 
sentence imposed by a criminal court, on the ground 
that it was the result of extrinsic fraud which 
had deprived the convict of his day in court, arose 
in a recent novel proceeding before Superior Judge 
James M. Troutt of San Francisco late in February 
The circumstances of the case were extremely un- 
usual and included among other things charges that 
the defendant, a Hindu, who did not know a word of 
English, had been betrayed by three natives of Afghan 
istan who were the real murderers. These men spoke 
English and, representing themselves as the friends 
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and securing the confidence of the indicted Hindu 
alleged to have secured an attorney for him and act 
as his interpreters in the negotiations with coun 
They took the stand for the prosecution on the tr 
of the case which resulted in conviction. The 
fendant did not take the stand himself and is alleg 
not to have understood what the so-called conspirat 
were testifying. The Attorney-General of Calif 
nia interposed a demurrer, and under the famil 
assumption of the truth of the charges for the pur 


pose of determining such question, the Court held t 

the plaintiff was entitled to a temporary injuncti 

and that if at a trial in that court he established tl 

truth of the allegations of his complaint, he shou 

not be denied an opportunity to produce evidence 
P ihe f 


the Superior Court of Sonoma County of 
cence at a new trial. The Court distinguished betwe 
intrinsic fraud and extrinsic fraud which will 
the interposition of a Court of Equity and took 
position that there was no reason why under such cit 
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cumstances a judgment in a criminal case might n 
set aside as well as in a civil case. On appeal 
State Supreme Court held that Judge Troutt w: 
without jurisdiction when he issued tl 
injunction and an order was handed down agait 


ther action by that Court. 
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HE following outline of a program I 
be r 16 ; 


bration of Constitution Week, Septen 
is recommended by the Citizenship Committee ot 
the American Bar Association, “in the hope that 
members of the bar in every community, no matte! 
how small, will aid in this week’s program on be 
half of better education of our people in the esse 
tials and spirit of our Constitution and th 
principles and ideals of our government Sunday 
September 16—Ask ministers to preach a sermot 
on the first Amendment to the Constitution, using 
as a text, “Remove not the ancient landmark whicl 
thy fathers have set.” (Proverbs 22-28). Monday 
September 17—The setting and inspiration of th 
United States Constitution: Magna Charta, Decla 
ration of Independence, Articles of Confederation 
etc. Tuesday, September 18—Watchwords 
Constitution: A Government of Laws, not of men 
Liberty under the Law; Equal Opportunity to all 
citizens. Wednesday, September 19—What the 
Bill of Rights in the Constitution has meant to the 
American people and what it means today. Thurs 
day, September 20—The services of John Marshall 
in making our Constitution the supreme law of 
land. Friday, September 21 
the free institutions established by the 
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Proposed Amendment to the 


Constitution 
(Suggested by Commattee on American Citizenship) 
Amend Article IV of the Constitution by in 
serting in the tenth paragraph of said article, afte 
the words “Section of Criminal Law and Crim! 


ology,” the following: 
“Section of American Citizenshiy 
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ludicial Ethics,” S« recognize the fact that judges 
nay, with propriet ntribute to the public interest 
discussing the operation of statutes which may tend 
to impede the just position of « versies, I re- 
spond with some | tion to your invitation to speak 
you on the constitutional aspects \merican Ad- 
ninistrative Lav 
I shall begin ing’ ct n established legal 
principles governing t regulation of the people and 
heir affairs by leg enactment which long ago 








in the courts. 
ishment of a definite body 
f administrative sents problems of constitu- 
tionality which may neither be ignored nor solved in 
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tive wisdom and expediency remain open for differ- 
neces of opinion, wl [ shall not attempt to resolve. 

When we consider the constitutional aspects of a 
statute, I assume tl nean toc ider what view 
the courts will take of its validity under the constitu- 
tion of the United States and of the several states. 
Let us begin, accordingly, with an attempt to formulate 
a correct theory bstance ef a fundamental 
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broadly speaking tement of generalities declar- 
ng a policy These might recall as they criticise as 
1ew and dangerous innovations, the liberalizing ten- 
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tive power, that even the famous Dartmouth College 
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egal Principles Governing Regulation Restated—Consideration of the 
m ‘“‘Administrative Law’’—Successive Grounds of Attack on Statutes 

n on the Individual’s Right to Do as He Wills With His Own— 

t May Follow Attack on Constitutionality of Regulative Act* 


By Hon. CutHusert W. Pounp 
York State Court of Appeals 






in 1837,—and not for the worse,—by the decision in 
the Charles River Bridge case (11 Pet. 420), and that 
its most important practical sequence was the refusal 
of the states to permit the grant of irrepealable and un- 
amenable corporate charters. The latter decision 
was thought by contemporaneous jurists such as Kent, 
Story and Webster so to impair the sacredness of con- 
tracts under the constitution and the security and value 
of legislative franchises as to write the epitaph of con- 
stitutional liberty, but constitutional liberty, as it is 
understood by its present adherents, still lives, although 
corporate charters are neither as exclusive or inviolate 
as their possessors might wish them to be. The lead- 
ing case is now like a small tombstone on a high hill, 
one sees it from ail directions, but when one comes up 
to it, there is nothing to it. 

On the other hand, we find those who, impatient 
of constitutional limitations, have often pronounced the 
doom of judicial judgment when laws have been de- 
clared invalid, although such decisions have not per- 
ceptibly nor permanently affected the fundamental 
rights of self-government. 

As one looks back over the past, it would seem 
that one might as logically grow excited over a de- 
murrer as to lose one’s sense of proportion in discus- 
sing many a decision based on constitutional grounds 
which has been absorbed into the body of the law. The 
fact that the courts have held that children must labor 
in Georgia, although Congress would not have them, 
that cigar makers may work in tenement houses and 
bakers may have to get up early to go to their work, 
without legislative interference, may fill us with wonder 
at the inadequacy of our government to regulate the 
affairs of its people, but it should not fill us with de- 
spair over the permanency of our institutions. The 
importance which the people as a whole attach to such 
decisions is, I think, greatly exaggerated by those 
whose interests are directly affected by them. For 
government is a practical institution, not a matter of 
opinion and theory (Milwaukee Pub. Co., v. Burleson, 
255 U. S. 407, 416.). Whatever the courts may decide 
as to the limits of legislative power, our constitutions, 
state and national, were never intended so to shackle 
the dual sovereignty that some sovereign powers in- 
herent to other governments are forever separated 
from our state and national governments and find no 
opportunity for expression somewhere and somehow. 
All the power that any sovereign may possess is 
vested in majorities acting constitutionally. The con- 
stitution of the United States is but the expression of 
the governmental genius and ruling spirit of a free 
people. The people, indifferent when unaffected, when 
once aroused to action, desire to regulate their affairs 
with more regard for their daily needs than for the 
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generalities of the Bill of Rights or for its historic in- 
terpretations. Even as it is written, constitutional law 
is recognized as being to a certain extent a progressive 
science. (Holden v. Hardy, 169 U. S. 366, 385.) 
Although its precepts are stated as fixed terms, their 
application varies with the growth of society. As Mr. 
Justice Brewer said on the constitutionality of a state 
law regulating the working hours of women (Muller 
v. Oregon, 208 U. S. 412, 420): 

Constitutional questions, it is true, are not settled by 
even a consensus of present public opinion, for it is the 
peculiar value of a written constitution that it places in 
unchanging form limitations upon legislative action, and 
thus gives a permanence and stability to popular govern- 
ment which otherwise would be lacking. At the same 
time, when a question of fact is debated and debatable, 
and the extent to which a special constitutional limita- 
tion goes is affected by the truth in respect to that fact, 
a wide-spread and long continued belief concerning it is 
worthy of consideration. 

The power of the courts to invalidate legislation 
which they hold to be an invasion of constitutional 
right has been proclaimed on the one hand as the 
cornerstone of our constitutional government and de- 
nounced, on the other, as making the courts “the 
Hindenberg line of the money power,” (Justice John 
Ford, address January 18, 1923, N. Y. newspapers) 
yet this power rests for its security on a practical 
working theory rather than on unquestioned, ultimate, 
exclusive prerogative. 

When the courts push limitations on legislative 
power to a “dryly logical extreme” unpopular decisions 
are not infrequently followed either by constitutional 
amendments or by decisions more in keeping with the 
spirit of the times. Powers reserved to the people 
which have lain dormant are asserted and exercised 
when the courts hold with too much literalness that 
government lacks such powers under existing consti- 
tutions. A refusal to recognize the reserved powers 
of the states and of the people seems to survive re- 
peated assertions of such rights against supposed con- 
stitutional limitations as defined by judicial decisions. 
The Eleventh Amendment to the constitution of the 
United States, designed to prevent suits against a state 
without its permission by citizens of another state, and 
the Sixteenth Amendment, giving Congress power to 
tax incomes generally, overruled decisions of the Su- 
preme Court which ran counter to a strongly expressed 
popular opinion. A constitutional amendment is urged 
to overcome the decisions of the Supreme Court in the 
child labor cases. (Bailey v. Drexel Furniture Co., 42 
Sup. Ct., 449.) Thus to alter the fundamental law 
and to disturb the constitutional equilibrium between 
nation and states seems “as easy as lying’, when an 
earnest majority or even a turbulent minority, refusing 
to abide by the precept of the framers of the constitu- 
tion that local powers should remain in the states, ap- 
peals by constitutional methods from the courts to the 
people. 

So it has been with attempts unduly to narrow the 
legislative powers of the states. In New York, de- 
cisions of the courts in conflict with the legislative 
policy, holding that the state could not regulate the 
rate of wages and the hours of work of employees of 
municipal contractors (Peo. ex rel. Rodgers v. Coler, 
166 N. Y. 1) and, with much elaboration of irrelevant 
authorities, that Workmen’s Compensation laws were 
contrary to the constitutional limitations of due process 
and equal protection of the laws because they imposed 
liability without fault (Ives v. So. Buffalo Ry. Co., 
201 N. Y. 271), were speedily followed by amendments 


to the state constitution (N. Y. Cons, Art. XII, §1 
Art. 1, §19) giving to the legislature the power whi 
the state courts refused to recognize. Each of th 
laws was later approved in principle by the Suprer 
Court of the United States. (Atkin v. Kansas, .] 
U. S. 207; N. Y. Central R. R. Co., v. White, 24 
U. S. 188.) Thus on more than one occasion a 
diciary appointed for life has shown itself more rea 
to acknowledge the power of a state to regul: 
own affairs by legislation than have the elective court 
of the states themselves. A constitutional amendmet 
is before the New York legislature which will, if su 
mitted to and adopted by the people, reverse the de 
cision of the Court of Appeals (Peo. v. Westcheste: 
Co. Nat. Bank, 231 N. Y. 465) against the constitt 
tionality of a bonus law for the relief of soldiers 
the World War. 

The protection of individuals from the exerci 
of unrestricted power is an essential attribute of fre 
government. ‘The question how far law-makers may 
properly go under our constitutions in their endeavors 
to promote the well being of those within their sphere 
is one which addresses itself first to the politician, then 
to the jurist and ultimately to the people. The consti 
tution represents a given stage in political government 
No constitution is final. It has been the people’s will 
that no state shall pass any law to impair the obligation 
of contracts or deny due process of law and the equal 
protection of the laws to any person; but the people’s 
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will may change and new meanings may be given to 
old words. As economic forces change, the language 
of the constitution or its interpretation changes also 
Measures which but a few years ago seemed contrary 
to our fundamental conceptions of the federal govern 
ment, such as prohibition and woman suffrage, have 
been incorporated in the federal constitution with 
almost catastrophic suddenness. Whenever a new sort 
of public regulation of private affairs is proposed, the 
measure is assailed with a fusillade of phrases fron 
those who would be left alone. Detached maxims of 
constitutional law are cast about as if power and ex- 
pediency were one. Lawyers quote freely what has 
been. said in judicial opinions, overlooking the well- 
established rule that when such an opinion “wanders 
from the point in issue it no longer has force as an 
official utterance.” (Colonial City T. Co. v. Kingston 
City R. R. Co., 154 N. Y. 493, 495.) Courts are ad- 
dressed with arguments that should be heard by legis- 
latures and are besought to turn currents of popular 
will back into the regular channels. But that which the 
people deem just and necessary they will have. We 
may not say complacently to ourselves that all is well 
in the best of possible worlds. Historic backgrounds 
constitutional precedent and the traditions of the 
fathers will be appealed to in vain as against a de- 
termined desire for an extension of the powers of gov- 
ernment. As with the growth of royal justice, the 
King’s Peace was extended to hold in check our semi- 
barbarous ancestors, so with the growth of population 
comes the regulation of occupations. The impulse for 
change becomes irresistible when it springs from the 
deeply rooted convictions of many that change is de- 
sirable. In vain doctrinaires cry for less law and the 
wisdom of the common law. If new interests are t 
be dealt with intelligently, it will be by more law and 
better law more wisely administered. The world can 
not be run forever on the lore of Coke or Mansfield or 
Eldon. Justice, not law, is the greatest interest of 
man on earth and we may be sure that as a constitu 
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ilism. Ne volubly the ancient catch- 
rds of constitutionalism are hurled at them, the 
ssessors of p under sufficient incentive, 
xercise sucl Good government, therefore, 
ts on the will of the constituent sovereign people 
d not on the t iry written expression of 
ich will. The nstitution is the slave, not the 
ister of its crea 
The people of United States ordained and 
hlished an an / constitution,—the supreme 
but a law, none the less—a rule of civil conduct, 
f-imposed. 
_ _The people ma constitution and can unmake it. 
It is the creatu r will and lives only by their 
will But this supret and irresistible power to make 
or unmake resides only in the whole body of the people. 
Marshall, Ch. J. in ‘ ns v. Va., 6 Wheaton, 264, 389.) 
That an unamendable constitution would be amended 
in defiance of law t be doubted. The Articles of 
Confederation established a perpetual form of union, 
to be amended only by the consent of all the states, but 


1 new government i1 
visions was set 
tion, when the pre 


direct opposition to their pro- 
e processes of peaceful revolu- 
onstitution was ratified by nine 


ane +} 


states. As Salmond says (Jurisprudence, fifth ed., p. 
74 sé | “71 ° 

3), “A constitution which will not bend will sooner 
r later break.” As the philosopher Hume says: 

To balance a large state or societ on general 
aws, is a work great difficulty, that no human 
genius, however rehensive, is able by the mere dint 
of reason at reflection, to effect it The judgments 
of many must ur he work; experience must guide 
their labor; time ing it to perfection; and the 
feeling of inconvet must correct the mistakes which 
they inevitabl l their first trials and experi- 
ments 

lhe vastly increased powers of the federal government 
conferred by the ent amendments to the United 
States constitution hibiting the manufacture and 


sale of intoxicating liquors for beverage purposes and 
extending to women the right to vote indicate how 
areless the peo] le be me of classical concepts of the 
constitutional divis between national and state gov- 
ernments when theory conflicts with purpose. “The 
preservation of the states and the maintenance of their 
government” which Chief Justice Chase said in Texas 

White (7 Wall. 700) were within the design and 
of the constitution, to this extent yielded to the 
vish of three-fourt! states themselves. Justice 
without law may be rted to if the people so decree. 
The judicial 
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to the individual to be secure and protected in his 
activities until some abridgment of such activities be- 
comes a matter of pressing public concern. 

We now come to a consideration of the compre- 
hensive term Administrative Law. In its widest sense 
it includes the entire system of laws under which the 
machinery of the state works and by which the state 
performs all governmental acts, such as the administra- 
tion of justice, the collection of taxes, duties, im- 
ports and excises, the regulation of trade and com- 
merce, the raising and supporting of armies and navies, 
the government of territories and foreign possessions, 
and the promotion of the general welfare by regulative 
measures of all sorts. In a narrower sense, and as 
commonly used today, administrative law implies that 
branch of modern law under which the executive de- 
partment of government, acting in a quasi legislative 
or quasi judicial capacity, interferes with the conduct 
of the individual for the purpose of promoting the well- 
being of the community, as under laws regulating 
public utility corporations, business affected with a 
public interest, professions, trades and callings, rates 
and prices, laws for the protection of the public health 
and safety and the promotion of the public convenience 
and advantage. In the states we have examining 
boards and other bodies to pass on the competency, 
responsibility or other qualifications of private schools, 
chauffeurs, engineers, surveyors, private detectives, 
real estate brokers, stockbrokers, teachers, chiropodists, 
nurses, public accountants, shorthand reporters, physi- 
cians and surgeons, midwives, peddlers, lawyers, 
dentists, pharmacists, plumbers, undertakers, embalm- 
ers, veterinarians, optometrists, architects, employees 
of the state and its civil divisions, and other profes- 
sions, trades and callings; also boards and commission- 
ers of education, public service commissions, probation 
commissions, parole boards, athletic commissions to 
regulate boxing and wrestling contests, racing com- 
missions, bank examiners, insurance departments, 
transit commissions, health boards with divisions for 
the safeguarding of motherhood, saving of infant life 
and instruction in child hygiene, child welfare boards, 
tax commissions, tenement house commissions, build- 
ing commissions, water power commissions, water con- 
trol commissions, commissions for the blind and for 
mental defectives, recreation commissions, boards of 

charities, agricultural commissions with power to grant 
indemnities for diseased animals destroyed and for 
animals killed by dogs, conservation commissions, in- 
dustrial courts (“Miscalled a court”, Taft, Ch. J., 
Howat v. State of Kansas, 42 Sup. Ct., 277, 278), 
workmen’s compensation and industrial commissions, 
boards of child welfare for the granting of mothers’ 
allowances, and motion picture commissions. In the 
United States, the interstate commerce commission, the 
federal trade commission, the railroad labor board and 
other similar bodies exercise vast powers and carry 
grave responsibilities. 

This growth of governmental regulation has been 
a development of the past forty years. The demand 
for it has come almost entirely from the cities. When 
the constitution was adopted by a people largely agri- 
cultural, the occasion rarely arose for the special pre- 
tection of the many particular classes which exist in 
a community which follows highly diversified pursuits. 
Public officers and instrumentalities charged with such 
regulation have multiplied. Regulative laws have in 
turn consistently been attacked in the courts as viola- 
tions of constitutional limitations and it is fair to say 
that each change in this direction must run the gauntlet 
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of the courts. As your “Program of Lectures” sug- 
gests, the matter is one of profound and increasing 
importance both on the theoretical and the practical 
side, and one of immediate interest not only to the bar 
but to the public. 

We may view with alarm the tendency to vest in 
administrative commissions, “drawn for political mo- 
tives from an inexperienced public,” power over per- 
sonal and property rights, or we may welcome the 
substitution of the regulatory power of trained officials 
for the unprofessional and unstable methods of legis- 
lative bodies and the slow and unwieldly processes of 
the courts of law, or we may fear that the individuals 
and corporations regulated may obtain too great an 
influence over the selection and policy of such boards. 
The whole subject of administrative law is, on the 
threshold, one of constitutionality, but beyond that it 
belongs to the field of statesmanship and not of law 
as administered in the courts. 

Such laws rest largely on expediency. As definite 
views are formulated as to the best interests of the 
community, the activities of the nation and the states 
are enlarged and regulative measures are adopted. The 
avowed aim and purpose of such laws is the equal dis- 
tribution of rights and liberties in order to counteract 
the tendency of imperfect ——. nature to take and 
keep what it can without respect for the rights of 
others. If a particular case of hards hip arises under 
them in their natural and ordinary application, that 
hardship must be borne as one of the imperfections of 
human things. (L. & N. R. R. Co. v. Barber Asphalt 

197 U. S. 430, 434.) 

When a regulative statute is adopted, imposing 
restrictions on the right of the individual to do what he 
will with his own where the state has previously been 
inactive, it is first attacked on the ground that it vio- 
lates the due process clauses of state and federal con- 
stitutions. The Supreme Court of the United States 
recognizes the wisdom of the “strong presumption that 
a legislature understands and correctly appreciates the 
needs of its own people, that its laws are directed to 
problems made manifest by experience, and that its 
discriminations are based on adequate grounds.’ 
( Middleton v. Texas P. & L. Co., 249 U. S. 152, 157.) 

Yet, as was recently said by Mr. Justice Holmes 
in discussing the Scranton “cave in” statutes, in Penn 
Coal Co. v. Mahon (— U.S ; 43 Sup. Ct. 158): 

Government hardly could go on if to some extent 

values incident to wine Ane could not be diminished with- 
out paying for every such change in the general law. As 
long recognized, some values are enjoyed under an im- 
plied limitation and must yield to the police power. But 
obviously the implied limitation must have its limits or 
the contract and due process clauses are gone. One fact 
for consideration in determining such limits is the extent 
of the diminution. When it reaches a certain magnitude, 
in most if not in all cases there must be an exercise of 
eminent domain and compensation to sustain the act. So 
the question depends upon the particular facts. The 
greatest weight is given to the judgment of the legislature, 
but it always is open to interested parties to contend that 
the legislature has gone beyond its constitutional power 

The measure of the police power thus becomes, 
not the yardstick, but an elastic tape 

The legislative or police power is a dynamic agency, 

vague and undefined in its scope, which takes private 
property or limits its use, when great public needs require, 
uncontrolled by the constitutional toa x of due 
process. (Peo. ex rel. Durham 'R Corp. v. LaFetra, 230 
N. Y. 429.) 
When the rights of property and contract are too 
strongly insisted upon, an aroused public sentiment 
will attempt to exercise the power to regulate any call- 


ing. The field of regulation widens. Thus the tin 
honored and respected right of landlords to colle 
such rent from tenants as they might fix and to ey 
those who could not or would not yield to such d 
mands was taken away in an emergency when housing 
facilities in New York City became inadequate an 
the landlord found himself in a position, and took a 
vantage of such position, to extort excessive rental 
(Marcus Brown Co. v. pg ow: ce ks. “A 
Edgar A. Levy Leasing Co. v. Siegel, 42 Sup. Ct. 

The question comes back to what the state m 
do for the benefit of the community at large. TI 
struggle to meet changing conditions through new 
legislation constantly goes on. The fundamental ques 
tion is whether society is prepared for the chang: 
The law of each age is ultimately what that age thin! 
should be the law. The reaction on the courts is that 
the existence of a strong opinion in any real or fanci 
public need has been suggested as a sufficient test 
(Noble State Bank v. Haskell, 219 U. S. 104, 111, 57 
580.) But constitutional limitations on the power 
government are self-imposed restrictions upon the will 
of the people and qualify the despotism of the majo: 
ity. Such limitations do not yield to strong opinions 
merely. They are incorporated in the fundamental law 
to restrict arbitrary legislative power. They forbid 
government to take from the owner without compen 
sation whatever private right to control the use of his 
property the many may earnestly desire to deprive hin 
of. Isolated expressions of the courts may suggest 
that whatever the legislature enacts on grounds of 
public policy should be sustained, but the courts maj 
not uphold the exercise of arbitrary power. What is 
arbitrary and what is beneficent must be decided by 
common sense applied to a concrete set of facts. To 
uphold private contracts and to enforce their obliga 
tions is a matter of high public consequence, but the 
legislature has a wide latitude in doing what seems in 
accordance with sound judgment and reasonableness 
in order to bring about a great good to a large class 
of citizens, even at some sacrifice of private rights 

If the general nature of the business is such that 
unless it is regulated many persons may be exposed to 
misfortunes against which the legislature m: uy properly 
protect them, any trade, calling or occupation may rea- 
sonably be regulated, even to the extent of requiring 
those dealing with the public at an advantage, such as 
corporations buying milk from farmers, or commission 
merchants dealing in farm produce, to give security 
for the payment of their creditors (Peo. v. Beakes 
Dairy Co., 222 N. Y. 416, 427; Payne v. Kansas, 248 
U. S. 112), or of requiring taxicab operators in large 
cities to insure themselves for the payment of claims 
for personal injuries. (Peo. v. Martin, 197 N. Y 
Supp. 28.) 

But the police power is exercised not only to pro- 
hibit and punish, but also to regulate and supervise 
such activities. The slow, technical and orderly con 
duct of a trial for the violation of a penal statute | 
been superseded by the actual control of bu 
boards. With such regulation, rather than 
striction, we now have to deal. 





With regulation necessarily comes classification 
As unreasonable and arbitrary cl fication depri 
the persons requlated of the equ u protection of th 
laws, the next line of attack is often the contention that 
classifications for regulative and restricted purpos 
are arbitrary and unreasonable. ( lassification, how 


ever, has its necessities, or at least its expediencies, 
government, as when barbers in New York City and 
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cised under and in pursuance of law. (Field v. Clark, 
143 U. S. 649, 693.) Assuming the power, the dele- 
gated authority may be extensive and the guiding prin- 
ciples may be laid down in the broadest language. 
‘Legislative power,” says Professor Freund, (Stand- 
be of American Legislation, p. 302) “can 
be exercised more effectually and more in accordance 
with the spirit of the constitution through delegation 
than directly. This consideration should weigh against 
abstract theories regarding the non-delegability of legis- 
lative power.” A broad discretion may be vested in 
administrative officials but, as Mr. Chief Justice Taft 
has recently said (Zucht v. King, 257 U. S. 650) : 

The maxim that a legislature may not delegate legis- 
lative power has some qualifications, as in the creation 
of municipalities, and also in the creation of administra- 
tive boards to apply to the myriad details . . . the reg- 
ulatory police power of the state. The latter qualification 
is made necessary in order that the legislative power 
may be effectively exercised. In creating such an admini- 
strative agency, the legislature, to prevent its being a 
pure delegation of legislative power, must enjoin upon 
it a certain course of procedure and certain rules of 
decision in the performance of its function. It is a 
wholesome and necessary principle that such an agency 
must pursue the procedure and rules enjoined, and show 
a substantial compliance therewith to give validity to 
its action. (See also Wichita R. & Light Co. v. Public 
Utilities Com., 43 Sup. Ct. 51, 55.) 

In People v. Klinck Packing Co., (214 N. Y. 121, 
138) Hiscock, J., points out that the rules of decision 
formulated by the legislature may be very broad, e. g., 
that the requirement that rates to be fixed by a board 
should be “reasonable” is a sufficient standard, but that 
authority conferred on a Commissioner of Labor to act 
without check or guidance in applying or not applying 
the provisions of a statute regulating hours of labor in 
factories is bad as permitting an arbitrary and un- 
reasonable exercise of power. The distinction between 
a general delegation which is bad and a qualified dele- 
gation which is good thus becomes a matter of degree. 
The finality of the determination of administrative 
commissions presents a question of serious import. 
How far may such determinations be constitutionally 
exempted from judicial review? It is not the province 
of the courts to enter upon purely administrative duties 
such as rate fixing for the future,— that is a legislative 
act; although they may properly consider whether the 
rates which are fixed are reasonable,—that is a judicial 
act (Brewer, J., in Int. C. C. v. C. N. O. & T. P. Ry. 
Co., 167 U. S. 479, 499). Yet, eh ohn that the 
theory of regulation by commission is sound and the 
practice necessary, it is contended by a reputable group 
of constitutional lawyers that in the regulation and 
control of business enterprises by such commissions, 
judicial power is in truth exercised and that the corpo- 
rations and individuals whose business are regulated 
and whose earning capacity is affected by such regula- 
tion ought to have a day in court as of right before an 
impartial judicial tribunal composed of men learned 
in the law and bound impartially to decree justice ac- 
cording to law. (Address of Mr. W. D. Guthrie, 
President N. Y. State Bar Association, Jan. 19, 1923.) 
This contention is one of policy rather than of con- 
stitutional right, born of a desire to shift these con- 
troversies into the courts for final determination, nor 
is it likely that the management and control of busi- 
nesses by Boards and Commissions will now be turned 
over to the courts for full review on the law and the 
facts. 
These administrative agencies apply broad legis- 
lative principles, assumted to be essential to the pro- 
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tection, not only of the community, but also of the 
activities affected. They are here to stay. They are 
an organic growth. Our complex industrial and com- 
mercial problems cannot be handled otherwise. They 
do not exercise the judicial functions of an ordinary 
court. If the right of judicial review is not to some 
degree limited, the courts will have purely administra- 
tive duties imposed on them and they will be encroach- 
ing on the legislative power when they are forced to 
deal with regulatory matters. The judiciary does not 
exercise any supervisory authority over the acts of 
the legislative or executive branches of government. 
In theory, at least, executive and legislative power and 
justice, properly exe rcised, are not proper subjects of 
judicial review, even though questions of law are 
raised; determinations which are within the power of 
the legislative or the executive are and should be fina! 
and conclusive; administrative orders should be re- 
viewed by the courts only when a justiciable question 
is presented and the courts should consider only such 
matters as come within the scope of judicial power. 

Legislative power should not be imposed upon the judi- 
cial department, nor should the judges be charged with 
the performance of non-judicial duties. W hen the 
supervisory power of the courts has been extended to 
matters of executive and legislative decision and dis- 
cretion, the courts have been given a place of pre- 
eminence which our scheme of constitutional govern- 
ment never contemplated. The English courts have 
been more hesitant than our own in extending the 
theory of a strict division of governmental powers. 
Judicial functions are exercised freely in England with- 
out any judicial interference whatever, by boards so 
long as their “functions are administrative and not in 
the ordinary sense judicial,” and they act fairly and in 
good faith,—a ry resting “on every one who decided 


anything.” (B’d. of Education v. Rice, 1911, A. C. 
179; Local athe al B’d. Arlidge, 1915, A. C. 
120.) 


As the courts undertake to define judicial power 
when no exact and perfect, inclusive and exclusive 
definition of general application seems possible (‘Ad- 
ministrative Tribunals” by Pillsbury, 36 H. L. R., 
405, 422), and as they also say that they have the 
power to exercise or to refuse to exercise it (Bates & 
Guild Co. v. Payne, 194 U. S. 106, 109), much con- 
fusion arises as to the nature and proper limitation of 
judicial review. The Supreme Court said in 1855 
(Murray’s Lessee v. Hoboken &c. Co., 18 Howard, U. 
S. 272, 284): 

There are matters, involving public rights, which 
may be presented in such form that the judicial power is 
capable of acting on them, and which are susceptible of 
judicial determination but which Congress may or may 
not bring within the cognizance of the courts of the 
United States, as it may deem proper. 

The right of judicial review, partly statutory in 
its nature, partly rests on a constitutional basis of due 
process. Mr. Justice Clarke said in Kwock Jan Fat 

White (253 U. S. 454, at p. 457) on the question 
of a claim by the child of Chinese parents to the status 
of an American citizen by birth: 

It is fully settled that the decision by the Secretary 
of Labor, of such a question as we have here, is final, 
and conclusive upon the courts, unless it be shown that 
the proceedings were “mz anifestly unfair,” were “such as 
to prevent a fair investigation,” or show “manifest abuse” 
of the discretion committed to the executive officers by 
the statute, or that “their authority was not fairly exer- 
cised, that is, consistently with the fundamental principles 
of justice embraced within the conception of due process 


of law.” The decision must be after a hearing in good 
faith, however summary, and it must find adequate su 
port in the evidence. 


Mr. Justice Lamar said, in dealing with rate fixing 
by the Interstate Commerce Commission in Int. Con 
Comm. v. Louis. & Nash. R. R. (227 U. S. &8,.91) 


The statute gave the right to a full hearing, and that 


conferred the privilege of introducing testimony, = at 
the same time, imposed the duty of deciding in accordan 
with the facts proved. A finding without evidence is arbi 
trary and baseless. And if the Government’s contention 
is correct, it would mean that the Commission had a 
power possessed by no other officer, administrative body 
or tribunal under our Government. It would mean that 
where rights depended upon facts, the Commission could 
disregard all rules of evidence and capriciously mak: 
findings by administrative fiat. Such authority, however 
beneficently exercised in one case, could be injuriously 
exerted in another; is inconsistent with rational justice, 
and comes under the Constitution’s condemnation of all 
arbitrary exercise of power. 

In the comparatively few cases in which such ques- 
tions have arisen, it has been distinctly recognized that 
administrative orders, quasi judicial in character, aré 
void if a hearing was denied; if that granted was inade 
quate or manifestly unfair; if the finding was contrary to 
the “indisputable character of the evidence”; or, if the 
facts found do not, as matter of law, support the order 
made. 

Mr. Justice Clarks “€ in New York & Queens 
Gas Co. v. McCall (245 U. S. 345, 348-9) on the ques 
tion of an order of a state “sibile service commission 
requiring a city gas company to extend its mains: 

While in such cases as we have here this court is 
confined to the federal question involved and therefore 
has not the authority to substitute its judgment for that 
of an administrative commission as to the wisdom or 
policy of an order complained of, and will not analyze 
or balance the evidence which was before the Commission 
for the purpose of determining whether it preponderates 
for or against the conclusion arrived at, yet it will, 
nevertheless, enter upon such an examination of the record 
as may be necessary to determine whether the federal 
constitutional right claimed has been denied, as, in this 
case, whether there was such a want of hearing or such 
arbitrary or capricious action on the part of the Com- 
mission as to violate the due process clause of the con- 
stitution. 

In New York United States (257 U. S. 591, 
600), the Supreme Court held that a finding of the 
Interstate Commerce Commission requiring interstate 
railroads to increase their rates of fare to an amount 
in excess of a charter fare-limited contract is not a 
taking of property without due process of law, nor 
is Congress, nor the United States restricted from 
impairing the obligation of contracts. 

In Federal Trade Commission v. Curtis Publish- 
ing Co. (— U. S. —; 43 Sup. Ct. 210), Mr. Justice 
McReynolds, writing for the Court, said. in overruling 
an order of the Federal Trade Commission directing 
the Publishing Company to desist from alleged unfair 
methods of competition: 


Manifestly the court must inquire whether the Com- 
mission’s findings of fact are supported by evidence. If 
so supported, they are conclusive. But as the statute 
grants jurisdiction to make and enter, upon the pleadings, 
testimony and proceedings, a decree affirming, modifying 
or setting aside an order, the court must also have power 
to examine the whole record and ascertain for itself the 
issues presented and whether there are material facts 
not reported by the Commission. If there be substantial 
evidence relating to such facts from which different con- 
clusions reasonably may be drawn, the matter may be and 
ordinarily, we think, should be remanded to the Commis- 
sion,—the primary fact-finding body,—with direction to 
make additional findings, but if from all the circumstances 
it clearly appears that in the interest of justice the con- 
troversy should be decided without further delay the court 
has full power under the statute so to do. The language 
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of the public and the corporations or persons regulated, 
not arbitrary but reasonable, discreet and judicious. 
[he courts may not, under the pretext of exercising 
judicial power, consistently with the decisions of the 
Supreme Court of the United States, set aside such 
orders when lawfully made, for nothing is more ele- 
mentary than that power to make such orders may be 
conferred on such boards even when judicial power is 
expressly vested in the courts, as it is under the federal 
constitution. The right of the legislature to delegate 
such order-making power seems now to be as inherent 
to government as the right to trial by jury or the writ 
of habeas corpus. Admitting, for the purpose of the 
argument, that commissions are inferior in learning, 
disinterestedness and impartiality to the courts, the 
people have the constitutional right to be badly gov- 
erned and it is not for the courts to remedy administra- 
tive inefficiency. 
The entire subject of administrative law and pro- 
cedure is in a comparatively undeveloped stage. A 
strong desire to impair the finality of the decisions of 
administrative boards may be reflected in future legis- 
lation providing for a wider range of judicial review, 
or conceivably, on the other hand, constitutions may be 
amended so as to create a body of law, outside of the 
field of courts of justice, to be administered by offi- 
cials without judicial review. The latter change might 
be no more radical than that which took place when 
the Court of Chancery developed the principles of 
equity to mitigate the harshness and severity of the 
medieval common law, or when the custom of mer- 
chants was engrafted into the common law. In the 
face of considerable protest, the tendency seems to be 
in the direction of taking power from the courts in 
such matters of public concern, rather than towards 
the broader delegation of administrative powers to the 
courts. Constantly it is urged that the courts should 
have no power to pass upon the constitutionality of 
the acts of the coordinated branches of government. 
The power of the courts to declare laws and delegated 
legislative action void for unconstitutionality is a unique 
feature of American constitutional law. The exercise 
of this authority stabilizes our institutions and checks 
the transitory ebullitions of temporary majorities. The 
courts thus safeguard the rights of life, liberty and 
property which are included in that pursuit of happi- 
ness for which governments are instituted among men 
So long as the power remains, it is to be exercised and 
not abdicated ; exercised, not arbitrarily, but as a check 
and balance on arbitrary power and with the breadth 
and comprehension of statesmen dealing with the 
supreme law, not with the meticulousness of an inferior 
judge construing a city ordinance. 
Mr. Justice Holmes said in an address before 
Harvard Law School Association, February 13, 1913: 
The United States would not come to an end if we 
lost our power to declare an Act of Congress void... . 
I do not) think the Union would be imperilled if we 
could not make that declaration as to the laws of the 
several states. 
With this declaration I think the great majority of 
jurists, historians and statesmen have little sympathy 
but if that end comes, the United States and the several 
states will enjoy a republican form of government only 
so long as the sovereign will is guided by reason. 
A constitutional government such as our own, has 
a place for an ultimate tribunal to pass upon the legal- 
ity of governmental acts,—otherwise rights might no 
longer be protected either from the irate impetuosity of 
majorities or the persistent self-interest of formidable 
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minorities, as expressed in legislation. A sober self- 
restrained people, imbued with traditions of common 
right and justice, might be trusted to respect the funda- 
mentals of Magna Charta and the Bill of Rights. But 
legislatures, unrestrained by such traditions, are some- 
times carried away by the passions of the hour. 
Majorities are not always wrong, minorities are not 
always oppressed, and the constitutions are not threat- 
ened by popular passions alone. A calm and deliberate 
purpose to protect property rights not infrequently 
finds expression in legislation. Reaction as well as 
radicalism makes its way into the statute book. Not 
all statutes that are attacked on constitutional grounds 
reflect the attempt of the proletariat to limit the rights 
of property ; on the contrary, the courts might be criti- 
cised as fairly for upholding the constitutionality of 
laws enacted for the protection of property rights of 
the individual as for annulling laws intended for the 
protection of public rights as against the individual. 
Statutes raising railroad and trolley and other public 
service rates, or permitting Commissions to raise them, 
as against local franchise limitations, have as a rule 
been upheld (N. Y. v. U. S., supra), and statutes pro- 
tecting existing public utilities from unrestricted com- 
petition are probably no more unusual than statutes 
prohibiting business monopolies. (Celina & M. Co. 
Tel. Co. v. Union Mut. Tel. Assn., 102 Ohio St., 487.) 
John Marshall’s great decisions were perhaps as often 
attacked because they upheld the constitutionality of 
Acts of Congress as because they declared laws invalid. 
(Martin v. Hunter, 1 Wheaton, 304; Cohens v. Va., 6 
Wheaton, 264.) 

Macaulay prophesied many years ago that our in- 
stitution would not permanently serve to protect the 
rich from general plunder by the poor. He said: 

Either the poor would plunder the rich and civiliza- 
tion would perish, or order and prosperity would be 
saved by a strong military government and liberty would 
perish. 6 eG 

Either some Caesar or Napoleon will seize the reins 
of government with a strong hand, or your republic will 
be as fearfully plundered and laid waste by barbarians in 
the 20th Century as the Roman Empire was in the 5th— 
with this difference, that the Huns and Vandals who rav- 
aged the Roman Empire came from without, and that 
your Huns and Vandals will have been engendered within 
your country by your own institutions. 

That rights of property and of personal liberty, even 
when unpopular, have been respected is due to some 
extent to the courts, but only as the courts have been 
an efficient agency acting to the general satisfaction, 
not of a noisy few, but of the whole body of law- 
respecting people. 

One of three results may follow an attack on the 
constitutionality of a regulative statute or of an ad- 
ministrative order made in pursuance of such au- 
thority. 

(a) The courts may decide against its validity, 
and “public opinion, the supreme court of appeal in 
democratic communities,” (Jenks, “The State and the 
Nation,” p. 275) may sustain them. The sober second 
thought has as a rule left judicial decisions undis- 
turbed. 

(b) The courts may uphold the legislation on the 
ground that the subject has become important enough 
to the public to justify public action. But “Courts can- 


not go very far against the literal meaning and plain 
intent of a constitutional text.” 
Pioneer Boat Line v. 
325, 326.) 

(c) The courts may declare against its validity 
and thus arouse public opinion into the enactment of a 


(Holmes, J., in Forbes 
Board of Commrs., 42 Sup. Ct., 
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constitutional amendment. No limitations are plac: 
upon the power to amend the federal constitutior 
except that a state may not, without its consent, 
deprived of its equal suffrage in the senate ( Nationa 
Prohibition cases, 253 U. S. 350), and no limitation 
other than those of a procedural nature, are plac 
upon the power to amend a state constitution, except 
those contained in the federal constitution. 

These problems are not for the lawyers and tl 
courts, although they directly interest us. Millions « 
men and women, many of them but recently endowed 
with political power, must solve them for us. TI 
voice of authority and research, however oracular, wil 
be listened to by them only as it appeals to their 
notions of right and justice. By good luck or sound 
judgment, the United States retains its relative place 
among the nations as the land of opportunity and equal 
rights. Of the millions who vote, I am confident that 
the vast majority are sincerely attached to the consti 
tution of the United States and the principles thereof 
and are firm enough on their feet not to be persuaded 
against their will either by demagogues or special 
pleaders. For every propagandist there will be a Pyr- 
rhonist or two. The total result should remain a con 
stitution under which good government is made easy 
and bad government is made difficult. 


The Vanished Serjeant 

“In a recent case, in which Serjeant Sullivan 
was engaged, Mr. Justice Darling took occasion to 
regret that the ancient title of Serjeant has ceased 
to exist in the English courts. Serjeant Sullivan, 
who took ‘silk’ as a member of the English Bar 
some four years ago, is, of course, a Serjeant only 
by virtue of his position as an advocate in Ireland, 
where the old ‘Order of the Coif’ survived long 
after it had ceased to exist in England. The last 
survivor of the ancient Order in England was Lord 
Lindley, who was appointed a Serjeant upon his 
promotion to the Bench in 1875, and who was, in- 
deed, the last member of the English Bar to be 
made a member of Serjeant’s Inn. Not that the 
Order was ever formally abolished. It ceased to 
exist only because its special privileges were de- 
stroyed—because, in the first place, the Serjeants’ 
almost exclusive right of audience in the Common 
Pleas was taken away in 1846, and because, by vir- 
tue of the Judicature Acts, it ceased to be necessary 
for a Judge to be a Serjeant at the time of his 
appointment. Serjeant Pulling, the historian of 
the Order, claims that it came into existence at 
least five hundred years before King’s Counsel 
began to be appointed, and even long before West- 
minster Hall itself was built.”"-—The Law Journal, 
(Feb. 3). 
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As ane object of the AMERICAN Bar Asso- 
CIATION JouRNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the | 
extent of expressing the view, by the fact of | 
publication, that the subject treated is one which 
merits attention. 
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have been defeated. James Madison and many others 
who had sat in the Constitutional Convention, the de- 
liberations of which were controlled absolutely, as 
those of Congress are, by a majority of a quorum, that 
is a majority of the delegates of seven of the thirteen 
States, were in the first Congress, and they doubtless 
knew that the Constitutional creature was intended to 
act in the customary American way, by a majority of a 
quorum (majority). And if that was the intent of the 
Constitutional Convention (as both history and prac 
tice show that it was), Congress could not have 
changed it then and cannot change it now. 

Moreover, the proposal that an Act of Congress 
shall, out of deference to the opinion of Congress, not 
be held invalid when the vote of the justices is 5 to 4, 
is not only a proposal that the minority control, but 
it is also an attempt to give judicial force to legislative 
opinion, really to give to the Legislative Department 
of the Government a controlling vote in the Judicial 
Department—to bring about that admixture of powers 
which was condemned in the very first resolve of the 
Constitutional Convention. The Fathers had seen too 
much of legislative courts. It was legislative courts 
that had passed bills of attainder and ex post facto 
laws, prevented jury trial, made outrageous searches 
and seizures, condemned innocent men to death in dis- 
regard of every form of law, put men twice or thrice 
in jeopardy, confiscated property, and, on the whole, 
written the most disgraceful chapters of English his 
tory. 

And the twin proposal, that the Constitution be 
amended so that when the Supreme Court holds an Act 
of Congress invalid it may be repassed, would not only 
make the legislative body a judicial body too, but it 
would also permit it to be the judge of its own powers 
(as the Caesars and the Napoleons and the Kaisers 
were of theirs), and enable it to trample down any 
one or all of the twenty-nine barriers raised in the 
Constitution against its activities, which too often have 
been pernicious. 

Both proposals are designed to increase the power 
of Congress, to give the legislative body a force in the 
judicial field which the Constitutional Convention 
denied to it, and to undermine a judicial system which, 
in both plan and operation, has not only called out the 
praises of constitutional writers throughout the world, 
but has also been adopted by constitution-framers in 
many lands. 

It is in the highest degree significant that the two 
greatest of British dependencies, Canada (1867) and 
Australia (1900), should have copied in their constitu- 
tions the judicial scheme of the United States instead 
of that of the mother country which the second of the 
two proposals would foist upon us. The legislative 
system of England, a Parliament with powers not 
limited by a written constitution and unchecked in its 
activities by the courts, the Canadians and the Aus- 
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tralians would not have. After watching at close 
range the workings of our Constitution for more than 
three-quarters of a century, Canada, turning away 
from the English system, adopted ours almost in toto, 
and particularly our Supreme Court with its majority 
vote. And after Australia had seen the Constitution 
of the United States in operation for over a hundred 
years, and had watched the trial of the Canadian Con- 
stitution for a third of a century, it, following debates 
not equalled for political and legal learning since those 
heard in our Constitutional Convention in Philadelphia 
in 1787, turned its back upon the unlimited legislature 
of Mother England and adopted the judicial system of 
the United States. It went further than Canada had 
gone: pointing to the success of the Supreme Court of 
the United States, it refused to permit the English 
Parliament to provide for an appeal from the High 
(supreme) Court to the Privy Council in London, a 
practice prevailing all other dependencies of Eng- 
land. 

A Canadian scholar connected with the Dominion 
Department of Justice expresses this opinion of the 
practical operation of the American judicial system, 
which the historian Fiske says is the most peculiarly 
American feature of the work done by the Constitu- 
tional Convention : 

As to the power of the Canadian judiciary to de- 
termine the validity of Canadian legislation, it is by no 
means regarded as a disadvantage by the Canadian elector, 
as it is not only a corrective check upon legislatio n passed 
by the provinces trenching upon Dominion rights, and, 
vice versa, upon laws passed by the Dominion affecting 
unconstitutionally the rights of the provinces, but it also 
tends towards greater care being exercised generally by 
the law-makers entrusted by the electors with the duty of 
framing laws for the welfare of the people. Doubtless, 
but for the corrective power possessed by the Supreme 
Court of the United States as well as by our Canadian 
courts, many unconstitutional laws, not to say freak laws, 
would have found a permanent place upon the statutes in 
both countries, just as bad laws have found a fixed place 
upon the English statutes in the past, largely because of 
the unlimited legislative power of the British Parliament 
restrained only by the moral sense of the nation as ex- 
pressed through its elected representatives 

But even if it were desirable to permit Congress 
to meddle in judicial matters by making its opinion ex- 
pressed in a law, plus the minority vote of the Supreme 
Court, outweigh the majority decision; and even if it 
were desirable to give it full judicial authority to 
determine for itself whether any limitation upon its 
power exists; still, it would be a question whether 
either of such changes should be made at a time when 
Congress is at the low ebb of legal and Constitutional 
learning. 

Do you know of any man in either the Senate or 
the House of Representatives who has any conspicuous 
standing as a Constitutional lawyer, who is known 
throughout the country as Senator Sutherland of Utah 
recently was, for example, not to go back beyond 
present recollection, as Senator Bailey of Texas was, 
as Senator Root of New York was? 

A Congress dominated by agricultural and in- 
dustrial groups cannot be expected to consider pro- 
foundly the Constitutional bearings of a bill. This is 
especially true when the bill is designed (as it often 
is), not to benefit the Nation as a whole, but to aid a 
“bloc”, or to curry favor with a highly-organized mi- 
nority which is powerful and often insolently dominat- 
ing as a lobbyist. 

But the Supreme Court, fundamentally unlike 
Congress, is an authority on Constitutional questions. 
That is what it was created for, to pass upon the Con- 





stitutional rights claimed by the citizen in cases started 
by him in the courts, and that is the work on which it 
has spent its laborious life of a century and a third 
In the nature of things, therefore, as well as in the 
plan of the Fathers, it should know more about Con 
stitutional principles than Congress does. For thoss 
two weighty reasons the Legislative Department should 
not be permitted to invade the Judicial Department 
to cast its prestige into the scale and thereby make the 
minority vote the law, or to determine for itself the 
extent of its powers and thus make a “Long Parlia 
ment” in America. It was because of the Long Parlia 
ment and some other Parliaments that our Constitution 
was written. 

The framers of the Constitution did not intend that 
Congress should be a body learned in Constitutional 
law, else why a Court? Nor do the voters today select 
their candidiates for Congress because of Constitu 
tional learning: a “dirt farmer”, or a. farmer who 
farms farmers, or a leader of labor or of some othe: 
group or “bloc”, can outrun a Constitutional scholat 
so far as to make him wonder why he ever spent time 
in thought and study. It was in the beginning the 
expectation that members of Congress would represent 
all the varied activities and interests of the people of 
a greatly diversified country. And so it has been, and 
so it is. And so it should always be. Every interest 
had its spokesman in the Constitutional Convention 
Lawyers predominated there, necessarily, for the 
undertaking was to prepare “the supreme law of the 
land” ; but every commercial and industrial interest of 
the country was represented too. 

That a legislative body is not supposed to be 
learned in Constitutional law (and that its opinion 
should not, therefore, have controlling weight in judi 
cial matters) is illustrated in Massachusetts and in 
Maine, where the legislature may, in advance of pas- 
sing a bill, call upon the Supreme Judicial Court for 
its opinion of the legality of a proposed measure. 
Massachusetts put such a provision in its Constitution 
seven years before the National Constitution was 
drafted; and as Massachusetts was distinctly a leadet 
in the thought of those days, that expression of view, 
that legislators are not expected to be Constitutional 
authorities, is very significant indeed. And, as before 
indicated, it is the settled opinion in this country that 
any man of good practical sense, without any legal 
learning whatsoever, is a fit candidate for a seat in any 
legislature or in Congress. Therefore, it is not the 
American opinion, and never has been, that, simply be- 
cause Congress has passed a bill and the President 
(who has seldom been an experienced lawyer) has 
signed it, either a fixed or a floating percentage of 
Constitutional validity attaches to it. 

But even if we were to count noses for the de- 
cision of Constitutional questions, instead of assigning 
the task to experts, the Supreme Court now shows 
more respect for the fundamental law than Congress 
does. The Court has paid respect to the Constitution 
and to Congress by establishing a rule not to deal with 
Constitutional questions except by a full bench, 
although six justices constitute a quorum. 

On the other hand, two-thirds of a quorum (ma- 
jority) in each House of Congress may propose 
amendments to split the Constitution from Preamble 
to final clause. Yet none of the “progressives” in 
Congress now proposing to strangulate the Supreme 
Court for the increase of Congressional power—for 
that is what the agitation is really about—has suggested 
that his own body might improve its method and con- 
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(as it once attempted to do) and punish men accord- 
ingly; it could interfere in religion and abridge the 
freedom of speech and press; it could authorize the 
searches and seizures which disgraced colonial times 
and which are now forbidden by the Constitution; it 
could make a man testify against himself (which it 
was once prevented from doing by the Supreme 
Court) ; it could take his property without compensa- 
tion (as it has been prevented from doing by the Su- 
preme Court) ; it could require excessive bail, impose 
excessive fines, and inflict cruel and unusual punish- 
ments—in short it could do all of the things which the 
Constitution now forbids it to do (sometimes repeat- 
edly) and which history and their eyes had taught our 
Fathers that legislative bodies were very fond of 
doing. 

“In question of power, then,” wrote Jefferson, 
compressing into one short sentence a statement of all 
the historic governmental griefs of the human race, “‘let 
no more be heard of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 

Mischief is the word. It took Jefferson to select 
it. Because the mischief-making propensity of the 
man in power was curbed in the Constitution in twenty- 
nine particulars the Government of the United States, 
young as we know it to be, is yet the oldest unchanged 
system in the world. So devilish in its destructive- 
ness is the mischief of the man in power. Within the 
short space of half a century the German Empire rose 
to primary position, and then it was sunk without trace 
by the mischievous man in power. But the history of 
our own country furnishes examples enough of the 
need of a judicial department to apply the Constitution 
as “the supreme law of the land” and to keep the legis- 
lative department within the bounds prescribed for it. 

The present attacks upon the Supreme Court are 
plainly for the extension of Congressional power. It 
is worse than the extension of power that is sought- 
it is the blending in one body of legislative and judicial 
powers, which Jefferson declared to be “the very defi- 
nition of tyranny.” The separation of legislative, ex- 
ecutive, and judicial powers was the great American 
achievement. In the Constitution of Massachusetts, 
adopted seven years before our National Constitution 
was written, we find this classic statement of the 
American governmental theory : 

In the government of this commonwealth the legisla- 
tive department shall never exercise the executive and 
judicial powers, or either of them; the executive shall 
never exercise the legislative and judicial powers, or either 
of them; the judicial shall never exercise the legislative 
and executive powers, or either of them—to the end that 
it may be a government of Jaws and not of men. 

A government of men won’t do. Our Fathers 
knew that it never had done. Nor has it ever since. 
Witness Germany and Austria. It won’t do now to 
permit a Congress to determine for itself, and especi- 
ally in times of anger, how far in any direction its 
powers extend and whether it has properly exerted 
them in any given instance. That, said Jefferson, is 
“the very definition of tyranny.” 

Times almost without number the Supreme Court 
has said that it cannot concern itself with whether an 
Act of Congress is desirable, or expedient, or burden- 
some, or even unjust; the only thing with which the 
Court has to do is this question, “Had Congress power, 
under the Constitution, to pass it?” If the answer is 
in the affirmative, then the Act is held to be Constitu- 
tional, no matter what personal opinions the justices 
may entertain of the unwisdom of the legislation. 
Therefore, the statement frequently read and heard, 
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that the Supreme Court sets up its judgment of ex- 
pediency or propriety against that of Congress, is a 
plain falsification of the record. It is the Constitution 
of “We, the people of the United States,” that the 
Supreme Court sets up in proper cases against an Act 
of Congress; it sets up the will of the people them- 
selves against the will of their temporary servants; it 
determines whether the Act crosses any one of the 
twenty-nine boundaries which Congress is forbidden 
by the Constitution to pass. This is sometimes very 
difficult to determine and the Court may sharply di- 
vide. But, nevertheless, the question must be decided ; 
it cannot be left in the air. It has always been decided 
by the majority vote of the justices, in the original 
and historic American way. Nor is this difference of 
opinion on great questions remarkable. Were there no 
difference, that would be remarkable indeed. For on 
the plain language of Jesus, which all of us read in one 
tongue, how many different churches are rested, each 
perfectly set in the opinion that all the rest are wrong? 
And the Jews reject all of their beliefs. And the un- 
believer rejects Jews and Christians in a lump. 

What license, therefore, has Christian, Jew, or 
pagan in the United States to work himself into a 
frenzy because five justices of the Supreme Court ex- 
press the conviction (four dissenting) that the Act of 
Congress forbidding the transportation in interstate 
commerce of things manufactured by the help of child 
labor was not an exertion of power warranted by the 
commerce clause of the Constitution, but was in reality 
an interference in the local affairs of the State in viola- 
tion of the stern command of the Tenth Amendment? 
Sharp differences of belief have always appeared when- 
ever the question has been worth while. In every 
presidential election millions of Americans vote for one 
candidate, millions for another, and many thousands 
for various other candidates. Yet nobody has ever 
been so fatuous as to suggest that all should have voted 
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one way, or that the smallest vote should have seated 
its candidate. It was left for the intellect of the Senate 
to present an idea like that. 

It was the “legislative despotism” denounced by 
Jefferson that the Fathers of the Republic feared. The 
judiciary never gave them any worry. On the con- 
trary, Hamilton discussed in the Federalist the relative 
powers of the Legislative Department, the Executiv: 
Department, and the Judicial Department and showed 
that the last-named is “the weakest of the three” and 
that “it can never attack with success either of the 
others, and that all possible care is requisite to enable 
it to defend itself against their attacks.” 

This is not the first time that it has been attacked 
The people will defend it now as they have done be 
fore. 

Discussing the tendency of the legislative body to 
extend its powers, Madison, by far the most learned 
man in the Constitutional Convention on the history of 
governments, wrote in No. 48 of the Federalist (italics 
mine ) : 

But in a representative republic, where the executive 
magistracy is carefully limited, both in the extent and the 
duration of its power, and where the legislative power is 
exercised by an assembly which is inspired by a supposed 
influence over the people, with an intrepid confidence in its 
own strength; which is sufficiently numerous to feel all 
the passions which actuate a multitude, yet not so numer- 
ous as to be incapable of pursuing the objects of its pas- 
sions by means which reason prescribes: it is against 
the enterprising ambition of this department that the 
people ought to indulge all their jealousy and exhaust all 
their precautions. 

The foregoing language was absolutely prophetic 
of things which Congress was to do, one of which was 
its tyrannizing over President Johnson, which Presi 
dent Cleveland characterized as an attempt toward “the 
subjugation of the Executive to legislative will.” 
Madison’s language is as clearly a warning at the 
present hour as it was then a prophecy 
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XTRAVAGANCE is not measured by cost, but 
by waste. Friends of aeronautics feel that 
money could not possibly be spent by the gov- 

ernment to greater advantage than to subsidize 
some commercial aeronautical enterprises, but 
knowing America’s constitutional opposition to 
subsidies as I do, there is little hope of that ever 
being accomplished, and aeronautical organizations 
are not asking it. The assistance they are asking 
will cost the government nothing, and will bring 
to the government great benefits. 

If it is to cost the government nothing, then 
why does it not speedily pass the laws desired? 
Merely from inertia. For the same reason that a 
man carrying wood in the snow does not stop and 
take time to build a sled. 


JEFFERSON Davis, Lieut. COL., 


O. R. C. 
American Bar Association 

But at least Congress has taken some action 
for preliminary legislation. The Civil Aeronautics 
Act of 1923 follows closely the regulations pre 
scribed by the International Air Navigation Con- 
vention of 1919. Various bills have been intro- 
duced in Congress in recent years, but in none of 
these bills was it recognized that air navigation, 
owing to its essentially international scope, should 
necessarily be regulated throughout all countries 
by a uniform air code. The proposed legislation 
follows closely along the lines which European 
countries have followed in the development of 
Aviation law. It embodies also the basic funda- 
mental legal principles which were recently incor- 
porated in the Code de l’Air adopted by sixteen 
countries at the Prague Congress of International 
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he law provides for the creation of a Bureau 
Civil Aeronautics in the Department of Com- 
rce, Clearly defining certain powers which will 
vested in the Secretary of Commerce, and in the 
mmissioner of Civil Aeronautics, giving them, 
vever, wide discretionary powers to adopt such 
ulations as may be necessary for the proper li- 
nsing, and inspection and handling of aircraft. 
e operation of aircraft in this country, and that 
our neighbors on the north and south will be 
ssely allied with our customs and immigration 
iws. The proposed legislation covers these closely 
lated subjects, and is by far the best expression 
thought on the subject of federal legislation 
hich has heretofore been introduced in Congress. 
contains in succinct form a statement of general 
gal principles, leaving the matter of specific regu- 
tions, penalties for violations, etc., to the Com- 
issioner of Aeronautics, or to the Secretary of 
ommerce, eithe: whom has the necessary au- 
thority under the law to promulgate such regulations 
s his judgment may dictate, after experience shall 
ive demonstrated what regulations are necessary. 
In this connection it can readily be seen that 
ve already have the experience of European coun- 
ries to guide us. This has already found expres- 
ion in the International Air Navigation Conven- 
ion, so far as regulations governing aircraft are 
mcerned, and in the Aerial Code de Il’Air, which 
is the result of Prague Congress. The federal 
law states what powers Congress shall have, not 
alone to control interstate air navigation, but in- 
as well, where such is inci- 


trastate air navigation 


lental to the for 
It has been held by our Supreme Court in a 
recent case, that the power to control intra- 
state commerce lows from the power to control 
interstate commerce 

Owing to the general apathy on the part of the 
federal ent to enact suitable legislation 
voverning nautics, there have been several 
state laws passed’by individual states, and a num- 
ber of municipalities have enacted ordinances re- 
lating to the operation of aircraft. All of these, 
however, have been merely preliminary experiments 
to cover existing emergencies, and in recognition of 
the fact that they would be superseded by federal 
legislation. The Supreme Court has construed com- 
merce as a unit, which does not require state laws, 
ind while under the Constitution, strictly speaking, 
both interstate and intrastate commerce are ordi- 
narily subject to regulations by different sovereign- 
yet, as Mr. Chief Justice Taft has recently 
clearly enunciate when interstate and intrastate 
commerce are so mingled together that the supe- 
rior authority, the nation, cannot exercise complete, 
effective control over interstate commerce, without 
incidental regulation of intrastate commerce, such 
incidental regulation is not an invasion of state 


authority. 

It has, therefore, come to be recognized by 
leading constitutional authorities throughout the 
country that the uniform regulation of aeronautics 
is not only desirable, but absolutely indispensable 
to the development of areial transportation as an 
instrumentality of interstate commerce. 

To the business man who has capital to invest 
In an aeronautical enterprise, three questions are 


important: First, what are an aviator’s rights; 


ery 


governn 


aer 


ties, 


second, what are his liabilities ; third, what agencies 
have the power to regulate aeronautics and to what 
extent. 

It is in answer to these questions, which would 
naturally arise in the minds of investors, that fed- 
eral legislation is about to be enacted. 

For several years since the armistice, I have 
given more or less study to the various bills as they 
were introduced in Congress, viewing them from 
the standpoint of their constitutionality, and also 
with regard to their bearing on the development of 
aeronautics. From the first I have been an ex- 
ponent of federal control of aviation. An aircraft, 
by reason of the speed which is maintained during 
flight, passes rapidly across municipal boundary 
lines from one state into another, and abroad, from 
one country to another with such rapidity that it 
would be impossible for an aviator to be hampered 
by conflicting municipal ordinances, or state and 
national laws. For example, an aviator in flying 
between Washington and New York, crosses the 
boundaries of six different states in a flight of less 
than two hours. Were it necessary for him to 
familiarize himself with different laws obtaining 
in each of these states, not to say anything about 
the different city ordinances which might be en- 
acted, it would be impossible for him to devote his 
attention to anything other than a study of the con 
flicting laws ; but aviators are not primarily lawyers, 
although legal aeronautics will necessarily present 
a very interesting field to one who specializes in 
this line of work. An aviator has other things to 
bear in mind. His attention must be given to pilot 
ing the plane, effecting safe landings, watching 
weather conditions, not to say anything about the 
numerous appliances with which the plane is fitted 
and with which he primarily works. 

I have never given serious consideration to the 
worn-out fallacy that the individual property owner 
owns the land from the center of the earth to the 
sky. While this ancient legal maxim may have 
been applicable at one time, it is now regarded only 
as a legal fiction. A man owns property, only to 
that extent to which he can reduce it to his posses- 
sion. For instance, the individual property owner 
may erect a building to a certain height in any one 
of our cities, not conflicting with the regulatory 
ordinances which may be in effect in that city; but 
so far as the navigation of the air space above his 
property is concerned, that is subject to the opera 
tion of aircraft when such aircraft do not conflict 
with any of the rights of the property owner below ; 
or when such passage of aircraft is made at such a 
height above the property owner that none of his 
rights are interfered with. 

The courts, for instance, would not enjoin air- 
craft operators from flying above a man’s property, 
even though the noise incident to such flight might 
be annoying to the property owner. The courts 
would say that airplanes, being a new and neces- 
sary invention, it is much more important from the 
standpoint of the general common good that they 
should be operated, than that the property owner 
should be free from any trivial annoyance which 
might be attached to the throb of a motor overhead. 

I can see the point of view of the individual 
property owner, however. Several years ago I 
bought a home in Coronado, and on the day when 
this property came into my possession, an airplane 
from Rockwell Field at North Island, which ad- 
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joins Coronado, crashed immediately behind my 
house. The crash was the result of a forced landing, 
and the pilot having lost control of the plane, came 
within a few feet of striking the house. The ques- 
tion naturally arose in my mind, what would have 
been the result had the house been destroyed? 
Would it have been necessary for me to have 
brought suit against the government for damages, 
and how many years would I have been delayed in 
recovering my loss in such event? Could | have 
insured against such a contingency? These 
questions will naturally arise in the minds of 
laymen, and many other interesting ones will come 
up as we enter upon new developments which will 
immediately follow the passage of the federal aero- 
nautical law, and the entry of private capital into 
this new field. 

I have never been able to understand why our 
government did not ratify the International Convention 
of Air Navigation. The stumbling block appeared to 
be that the convention was connected with the League 
of Nations. I am of the opinion, however, that the 
words in Article 34 of the Convention relating to 
the institution of “A Permanent Commission” under 
the direction of the League of Nations, do not mean 
that the League, as such, has any authority over the 
Commission, but that the Commission (which has 
already been established) is an independent one in 
fact, and that it gives notice of its meetings to the 
League, which sends an official representative to 
such meetings, such representative not taking part 
in the discussions, but merely acting as an observer. 
The decisions of the Commission are communicated 
to the League of Nations only as a matter of in- 
formation. If for political or other reasons, the 
United States should delay becoming signatory to 
the International Convention on Air Navigation, 
the participation of the United States in the de- 
velopment of an aerial code and international regu- 
lations will be greatly retarded. It is my judgment 
that there need be no difficulty in adherence by the 
United States to the Convention. An additional 
factor to be taken into consideration is that inas- 
much as the President has already recommended 
adherence by the United States to the Permanent 
Court of International Justice, foreshadowed by 
Article 14 of the Peace Treaty, adherence may like- 
wise be had by the United States to the Interna- 
tional Air Navigation Convention. The result of 
the adherence of the United States to this Con- 
vention would have placed us far ahead in the legal 
development of aeronautics, in which we have been 
sadly outclassed by every foreign country. 

Another way in which uniform aerial laws can 
be obtained is by the negotiation of a treaty with 
Canada or Mexico, and legislation passed pursuant 
to such treaty. Legislation of this kind has been 
upheld by the Supreme Court of the United States 
in analogous cases, such as the migratory bird cases. 

It has not been the policy of the American 
people to further the granting of subsidies. In 
France it costs approximately 5,000 francs to pay 
for the privilege of carrying passengers. Until re- 
cently, several aircraft companies have been oper- 
ating at a net loss which has been balanced by sub- 
sidies from the French government. This is the 
same in England. Forty per cent of the passengers 
carried between London and Paris are American 
tourists who travel by airplane for the novelty of 
the experience; but as aviation advances, and the 


factor of safety increases to such an extent that 
the public feels it will be protected, the number of 
persons using aircraft will gradually increase, and 
the necessity for subsidies will diminish. As a 
result of subsidies, however, the government grant- 
ing same receives its appreciable return in the 
carrying of mail, etc., and in building up the basis 
for the quick mobilization of aircraft during the 
time of war. This is the principle upon which Great 
Britain today is operating, and upon which France 
has successfully built its incomparable commercial 
air forces. 

What will be the natural result if the govern 
ment undertakes to regulate aviation? The answer 
is one that is in direct response to the query in 
the mind of every man in civil life. Flying will 
immediately be made safer. Flying will thereafter 
become as free from danger as the operation of 
automobiles in the hands of properly licensed auto 
mobile drivers. The government will have the right 
to inspect every airplane before it leaves the flying 
field. The government will license aircraft and 
aircraft pilots just as it now licenses vessels and 
their masters and pilots, and provides penalties for 
the violations of its laws. There will be less diffi- 
culty in obtaining insurance, and it will be possible 
to insure against loss or damage by airplane flight 
Flying will become as much a matter of course, as 
travel at the present time in automobile and on 
railroad trains. Flying is essentially a more attrac- 
tive means of conveyance than any other form of 
transportation. It is a much more attractive sport 
than any other form of diversion or amusement. 
It has its utilitarian sides, and it will obviate the 
long delays occasioned by travel under present con- 
ditions from one coast to the other, or other points 
now removed in point of days, where by flight such 
distance will be covered in a matter of hours. Fly- 
ing supplements, but does not supersede transpor- 
tation by railroads or automobiles. It is predicted 
that in another two decades, seven-tenths of pass- 
enger and express will be transported by airplane 
and not by rail or automobile. Rail transporta- 
tion will cover the heavier class of freight, while 
the lighter freight will be transported by airplane. 

Foreign governments are practically all con- 
tributing directly to the aid of commercial aviation. 
Great Britain is contributing about a million dollars 
this year to encourage civil air transportation. The 
Air Ministry pays approved lines a sum equal to 25 
per cent of their gross receipts, and in addition £3 
for every passenger carried and £3 for each pound 
of express transported. The London-Paris line re- 
ceives £15,000 for 600 trips. The London-Cologne 
receives £25,000 for 600 trips, and the London 
Amsterdam-Berlin line will get £55,000 for 500 
trips. Germany, Poland, Czecho-Slovakia, Russia 
and Roumania are all giving direct aid to commer- 
cial aircraft. 

Our government is not asked to subsidize air- 
craft. It is only asked to adopt uniform regulatory 
methods; to inspect same so as to make aircraft 
travel safe; to use same so that our people may be 
given advantages which will accrue from air travel 
and air transportation; to improve same so that 
we may keep abreast of air development in foreign 
countries, and be able to take our place among the 
first nations of the world in time of national emer- 
gency. Aircraft are the harbingers of national peace 
and prosperity. 
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Referring to the importance which the American 
people have always assigned to education, he continued : 

Mere knowledge of the German language cannot rea- 
sonably be regarded as harmful. Heretofore it has been 
commonly looked upon as helpful and desirable. Plain- 
tiff in error taught this language in school as part of his 
occupation. His right thus to teach and the right of 
parents to engage him so to instruct their children, we 
thinx, are within the liberty of the Amendment. 

The learned Justice gave consideration to the argu- 
ment that education in a foreign tongue and in a for- 
eign atmosphere endangers the public welfare, and said 
further : 

That the State may do much, go very far, indeed, in 
order to improve the quality of its citizens, physically, 
mentally and morally, is clear; but the individual has 
certain fundamental rights which must be respected. The 
protection of the Constitution extends to all, to those who 
speak other languages as well as to those born with Eng- 
lish on the tongue. Perhaps it would be highly advan- 
tageous if all had ready understanding of our ordinary 
speech, but this cannot be coerced by methods which 
conflict with the Constitution—a desirable end cannot be 
promoted by prohibited means. 

The learned Justice quoted from Plato, and said 
that although men might advocate the communal rear- 
ing provided for in his Ideal Commonwealth, or the 
stern regimen of the Spartans, such restrictions could 
not be imposed in one of our States without violating 
the Fourteenth Amendment. He then said: 

The desire of the Legislature to foster a homogeneous 
people with American ideals prepared readily to under- 
stand current discussions of civic matters is easy to appre- 
ciate. Unfortunate experiences during the late war and 
aversion toward every characteristic of truculent adver- 
saries were certainly enough to quicken that aspiration. But 
the means adopted, we think, exceed the limitations upon 
the power of the State and conflict with rights assured 
to plaintiff in error. The interference is plain enough and 
no adequate reason therefor in time of peace and do- 
mestic tranquillity has been shown. 

Argued by Messrs. A. F. Mullen and Charles 

E. Sandall for Meyer and by Messrs. Mason Wheeler 
and ©. S. Spellman for state authorities. 

Under the title Bartels v. lowa (Adv. Ops. 702), 
certain judgments of State Supreme Courts were re- 
versed on the authority of Meyer v. Nebraska. An 
lowa statute, similar to the Nebraska act, was held 
invalid, and also an Ohio statute requiring elementary 
instruction to be in the English language. In another 
case an injunction had been refused to prevent en- 
forcement of a supplementary Nebraska statute en- 
titled “An Act to declare the English language the 
official language of this State, and to require all official 
proceedings, records and publications to be in such 
language in public, private, denominational and paro- 
chial schools.” 

Mr. Justice Holmes, with whom concurred Mr 
Justice Sutherland, while agreeing with the majority 
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of the court that the special proviso in the Ohio act 
prohibiting the teaching of German to pupils below 
the eighth grade was invalid, delivered the following 
dissenting opinion: 

We all agree, I take it, that it is desirable that all the 
citizens of the United States should speak a common 
tongue, and therefore that the end aimed at by the statute 
is a lawful and proper one. The only question is whether 
the means adopted deprive teachers of the liberty secured 
to them by the Fourteenth Amendment. It is with hesi- 
tation and unwillingness that I differ from my brethren 
with regard to a law like this, but I cannot bring my mind 
to believe that in some circumstances, and circumstances 
existing it is said in Nebraska, the statute might not be 
regarded as a reasonable or even necessary method of 
reaching the desired result. The part of the act with 
which we are concerned deals with the teaching of young 
children. Youth is the time when familiarity with a lan- 
guage is established and if there are sections in the State 
where a child would hear only Polish or French or Ger- 
man spoken at home I am not prepared to say that it is 
unreasonable to provide that in his early years he shall 
hear and speak only English at school. But if it is rea- 
sonable it is not an undue restriction of the liberty either 
of teacher or scholar. No one would doubt that a teacher 
might be forbidden to teach many things, and the only 
criterion of his liberty under the Constitution that I can 
think of is “whether, considering the end in view, the 
statute passes the bounds of reason and assumes the 
character of a mere arbitrary fiat” (citing cases). I think 
I appreciate the objection to the law, but it appears to me 
to present a question upon which men reasonably might 
differ and therefore I am unable to say that the Con- 


stitution of the United States prevents the experiment 
being tried. / 
I agree with the Court as to the special proviso 


against the German language contained in the statute dealt 
with in Bohning v. Olio. 
Argued by Mr. Frank F. Farwell for Bartels and 

Mr. Bruce J. Flick for the State of Iowa. In the other 
cases decided under this title the argument was made 
by Messrs. Timothy Hogan and Frank Davis Jr. 
for Bohning and Pohl, and by Mr. E. J. Thobaden 
for the State of Ohio; and by Messrs. Arthur F. Mul- 
len and C. E. Sandall for Nebraska District of Evan- 
gelical Lutheran Synod and by Messrs. O. S. Spell- 
man and Mason Wheeler for State of Nebraska. 


Carriers.—Discriminatory Rates 


The Interstate Commerce Commission has power to 
prohibit reduced rates on road building material, which 
result in unjust discrimination, notwithstanding Section 
22 of the Commerce Act. 


Nashville, Chattanooga & St. Louis Ry. v. 
nessee, Adv. Ops. 616, Sup. Ct. Rep. 583. 

On July 19, 1920, the Interstate Commerce Com- 
mission authorized a general increase in interstate 
freight rates throughout southern territory. There- 
after the proper commission in Tennessee authorized 
a like increase in intrastate rates, but excepted carload 
shipments of road building materials consigned to fed- 
eral, state, county or municipal authorities. On the 
application of certain carriers, the Interstate Com- 
merce Commission found that this exception produced 
an illegal discrimination against interstate commerce 
and ordered that intrastate rates on these materials be 
increased to the level of interstate rates. Thereupon 
the State of Tennessee and its commission brought suit 
in the federal court for the Middle District of Ten- 
nessee to have the order set aside. The contention was 
that the order of the Interstate Commerce Commission 
increasing the intrastate rates to the level of interstate 
rates must rest upon a finding that the lower intrastate 
rates caused an illegal preference, and that in this 
case there could be no such discrimination because the 


Ten- 
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preference here involved was expressly permitted | 
Section 22 of the Commerce Act, which reads: 

That nothing in this act shall prevent the carri 
storage or handling of property free or at reduced r 
the United States, State or municipal governments, or for 
charitable purposes, or to or from fairs and expositions 
for exhibition thereat. 

The construction of this section was thus th que 
tion at issue. The District Court declared the orde: 
void and enjoined its enforcement. The United Stat 
and the intervening carriers brought the case to tl 
Supreme Court, where the decree was reversed. 

Mr. Justice Brandeis delivered the opinion of th 


ates I 


Court. His opinion is abridged in the ilewian qui 
tation: 

Every rate which gives preference or advantage to 

certain persons, commodities, localities or traffic is dis 





criminatory. For such preference prevents absolut 
equality of treatment among all shippers or all travelers 
But discrimination is not necessarily unlawful. The Act 
to Regulate Commerce prohibits (by Sections 2 and 3) 
only that discrimination which is unreasonable, undue, or 
unjust (citing cases). Whether a preference or discrimi- 
nation is undue, unreasonable or unjust is ordinarily left 
to the Commission for decision; and the determination is 
to be made, as a question of fact, on the matters proved 
in the particular case. 

Section 22 must in this matter, as in others, he read 
in connection with the rest of the Act, and be interpreted 
with due regard to its manifest purpose 
Congress did not intend, 
duced rates and free transportation, to create an 
ment, by which the carrier was authorized, in its 
to subject interstate commerce to undue prejudi 
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by this provision concerning re 
instru- 
-retion, 
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which the State was empowered to compel the carriers ti 
do so. The object of the section was to settle, beyond 
doubt, that the preferential treatment of certain classes 
of shippers and travelers, in the matters therein recited 


is not necessarily prohibited. And in this respect its pro 
visions are illustrative, not exclusive. It limits, or defines 
the r requirement of equality in treatment which is impose« 
in other sections of the Act. By so doing, 
the right of the carrier theretofore enjoyed of granting 
in its discretion, preferential treatment to particular classes 
in certain cases. Only in this sense can it be said that the 
section is permissive. It confers no right upon ry 
shipper or traveler. Nor does it confer any new right 
upon the carrier. 

The grant of a lower rate on road material to a gov- 
ernment, engaged in highway construction, may benefit the 
government without subjecting to prejudice any person 
locality or class of traffic. But a lower rate may result in 
giving to a single quarry within the State all of the 
governmental business, so that competing quarries and 
localities within or without the State, or interstate trafh 
would be prejudiced. That such undue discrimination 
does, and will, result from the order of the Tennesse: 
commission was expressly found by the Interstate Com 
merce Commission. 
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The case was argued by Mr. 
the Nashville, Chattanooga & St. 
Mr. William H. Swiggart, Jr., for the State of Ten 
nessee, by Mr. Blackburn Esterline for the United 
States, and by Mr. J. Carter Frost for the Interstate 
Commerce Commission. 


Carriers.—Interstate Commerce 


A state statute requiring a foreign carrier to submit to 
suit when it maintains an agency to solicit business, even 
though not otherwise within the state, imposes an unrea- 
sonable burden upon interstate commerce. 


Davis v. Farmers’ Co-operative Equity Co., Adv 


Ops. 613, Sup. Ct. Rep. 556. 

A statute of Minnesota, enacted 
that: 

Any foreign corporation having an agent in this State 
trainee or 
may be 
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for the solicitation of freight and passenger 
either thereof over its lines outside of this State, 








REVIEW OF RECENT SUPREME CourT DECISIONS 


d witl thereof to 

agent 

\ shi for loss of 

Atchison, Topeka 

le under Federal 

in Minnesota, the 

h suit arose had no connection 

that state ice was obtained only by virtue 

the quoted statute That this enactment violated 

Fourteenth Amendment constituted the sole ques- 

The y ral , but a motion to dis- 

ss was deni judgment for plaintiff was af- 

med by the Suy e Court of Minnesota. The case 

is brought to tl irt of the United States 

writ of error, there the judgmert was reversed. 

Mr. Justice Brandeis deli the opinion of the 
urt le said 


per brought suit in Minnesota 


tT 
nip} 
n shipj 


. 
e Ka 


“i 
Santa Fe 
trol. This 


action out 


point iptly raised 


| 
reme Lol 
vered 


Solicitatior c I railroads, in States remote 
from their lines re nized part of the business of 
interstate trans As construed by 
he highe atute compels every 
foreign interstat rier to submit to suit there as a con- 
lition fn l t within the State 

iz out of business 

It is asserted, 
wherever it 
not, and 

(citing cases). 
‘ommerce a serious 
and unreasonabl n which renders the statute obnox- 
ious to the « case. ) 

That the carriers for per- 
sonal injuries 1 for k and damage of freight are 
emanded are large; that in 
cases carriers deem it imperative, or advisable, to 
the deter tion of heir li: ility to the courts; 

that litigation in States and jurisdictions remote from 
that in which tl f entails absence of 
employees from their customary occupations; and that this 
impairs effx : directly and in- 
directly, hea te ' riers; these are matters 
of common kr 

The leart 
the Director 
uits to be brought in the county 
ause of actio1 


the time it accrt 


Jurisdiction 

tr unsacted Wit! a 
whatever the nat f the cause of action, 
have ariset i although the plaintiff is 
ever has bee 


This condition 


may 


numerous; that 
many 
leave 


tice referred to the order issued by 

Federal control requiring 

yr district where the 

or where the plaintiff resided at 

ited a case sustaining the rea- 

onableness of t raer He continued: 

The facts r 1 in the order, to justify its issue, are 

of genera peace as well as of war. 
He said 

It may be that a statute like tl here 


be valid alti 


assailed would 
which the cause of 
wut of which it 
State or if the 
State. These 

express no opinion 
idministration of jus- 
reign carrier shall 
submit to a 1 State in which the cause of action 
did not aris 1 h the tran tion giving rise to it 
was not enter l neither owns 
h the plaintiff does not 


action arose 

arose had beer tere upon v ithin the 
laintiff was, when it arose, a resident of the 
questions art 
upon them 


tice clear! loe t require that a fe 


* Carrier 
nor operates 
reside 


: Gardiner Lathrop 
oad and by Mr. Mor 


The case 
and Homer V\ 
ton Barrows 


Courts.—District of Columbia, Public Utilities 
Congress may vest in the courts of the District power 
to review the discretion of a public utilities commission 
fixing rates, and to enter the order it deems should have 
been made. But Congress cannot empower the Supreme 
Court of the United States to review on appeal the exer- 
cise of such discretion 
Publi [ ( 


Columbia 


mmission of the District of 
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Ops. 512, Sup. Ct. Rep. —. 

Section 8 of a Congressional Act approved March 
4, 1913, created a Public Utilities Commission ‘for the 
District of Columbia. This statute requires the Com- 
mission to place a fair value on the property of every 
public utility within the District. The Commission is 
given broad powers to fix schedules of rates on its own 
motion or upon complaint. Paragraph 64 enables the 
Commission to bring proceedings in equity to invoke 
the advice of the Supreme Court of the District as to 
the elements to be considered in fixing the valuation of 
a public utility. Dissatisfied utilities or persons may 
themselves ask the aid of the Court to set aside or 
modify the order of the Commission. Other sections 
limit the time within which such action may be brought, 
and provide that the burden of proof shall be on the 
party adverse to the Commission. 

The Potomac Electric Power Company filed a bill 
in this court to enjoin an order of the Commission 
fixing the value of the property of the Company. The 
Supreme Court of the District dismissed the bill, and 
the Company appealed to the Court of Appeals on the 
ground that the Commission had disregarded a recent 
rise in values, and on the further ground that the valu- 
ation was arbitrary and that hence the court should 
not consider the order of the Commission as prima facie 
correct but should exercise its independent judgment 
as to both law and fact. The Court of Appeals sus- 
tained the appeal and remanded the cause. From this 
decree the Commission appealed to the Supreme Court 
of the United States. This court considered the ques- 
tion whether Congress had the constitutional power to 
vest the courts of the District and the Supreme Court 
with jurisdiction to review the proceedings of the Com- 
mission, held that as to the Supreme Court of the 
United States it had not such power, and dismissed the 
appeal. 

The Cuier Justice delivered the opinion of the 
Court. He construed the Act to confer on the District 
Supreme Court power to review the exercise of dis- 
cretion by the Commission and itself to make the order 
the Commission should have made. He said: 

Under the law, the proceeding in the District Supreme 
Court is of a very special character. The court may be 
called in to advise the Commission as to the elements of 
value to be by it considered, at any stage of the hearing 
before the Commission. To modify or amend a valuation, 
or a rate, or a regulation of the Commission as inadequate, 
as the court is authorized to do, seems to us _neces- 
sarily to import the power to increase the valuation, or 
rate, or to make a regulation more comprehensive, and to 
consider the evidence before it for this purpose. In other 
words, the proceeding in court is an appeal from the 
action of the Commission in the chancery sense. 

The learned Chief Justice declared that the juris- 
diction of the District Supreme Court was analagous 
to that of the Circuit Court of Appeals in respect to 
proceedings before the Trade Commission, rather than 
that exercised by the Federal District Courts in refer- 
ence to the orders of the Interstate Commerce Com- 
mission. This latter appellate jurisdiction he said in- 
cluded a power to consider questions of law only. He 
continued : 

Can the Congress vest such jurisdiction in the courts 
of the District of Columbia? By the Constitution, clause 
17, Section 8, Article I, Congress is given power “To 
exercise exclusive Legislation in all Cases whatsoever, 
over” the District of Columbia. This means that as to 
the District Congress possesses not only the power which 
belongs to it in respect of territory within a state but th: 
power of the State as well. In other words, it possesses 
a dual authority over the District and may clothe the 
courts of the District not only with the jurisdiction and 
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powers of Federal courts in the several States but with 
such authority as a State may confer on her courts. 

After citing cases he announced his conclusion on 
this point: 

It follows that the provisions in the law for a review 
of the Commission’s proceedings by the Supreme Court of 
the District and for an appeal to the District Court of 
Appeals are valid. 

But as to the validity of the provision for appeal 
to the United States Supreme Court, a different con- 
clusion was reached: 

The court proceedings to review the order of the 
Commission authorized by paragraph 64 are expressly 
required to conform to equity procedure. In that pro- 
cedure, an appeal brings up the whole record and the 
appellate court is authorized to review the evidence and 
make such order or decree as the court of first instance 
ought to have made, giving proper weight to the findings 
on disputed issues of fact which should be accorded to a 
tribunal which heard the witnesses. This Court is, there- 
fore, given jurisdiction to review the entire record and to 
make the order or decree with the Commission and the 
District Courts should have made. Sa hu 

Such legislative or administrative jurisdiction, it is 
well settled, can not be conferred on this Court either di- 
rectly or by appeal. The latest and fullest authority upon 
this point is to be found in the opinion of Mr. Justice 
Day, speaking for the court in Muskrat v. United States, 
219, U. S. 436, The principle there recognized and en- 
forced on reason and authority is that the jurisdiction of 
this Court and of the inferior courts of the United States 
ordained and established by Congress under and by virtue 
of the third article of the Constitution is limited to cases 
and controversies in such form that the judicial power is 
capable of acting on them and does not extend to an issue 
of constitutional law framed by Congress for the purpose 
of invoking the advice of this Court without real parties 
or a real case, or to administrative or legislative issues or 
controversies. 

Because of the saving clause, the learned Chief 
Justice was able to hold that the provisions for appeal 
to the Courts of the District did not fall with the in- 
validity of the clause providing for appeal to the United 
States Supreme Court. 

The case was argued by Messrs. Frank H 
Stephens and Conrad H. Syme for the Commission and 
by Mr. John A. Garver for the Company. 


Grain Futures Act.—Interstate Commerce 

In view of the authorized conclusion of Congress that 
future trading on boards of trade constitutes a direct bur- 
den on interstate commerce, the Grain Futures Act is to be 
sustained as a valid exercise of the commerce power. 

Board of Trade of City of Chicago v. Olsen, Adv. 
Ops. 519, Sup. Ct. Rep. 470. 

The first Congressional attempt to regulate sales 
of grain for future delivery and to compel boards of 
trade to admit to membership co-operative associations 
of producers resulted in the passage of the Future 
Trading Act (42 Stat. 187). This statute placed a pro- 
hibitive tax on such sales, termed “futures,” and then 
exempted from the tax sales when made on boards of 
trade, provided the boards complied with certain con- 
ditions, one of which was the admission to member- 
ship of the producers’ associations. The Act was held 
unconstitutional in Hill v. Wallace, 259 U. S. 44 
viewed in the July, 1922, number of the Journal). 
Thereupon Congress on September 21, 1922, enacted 
the Grain Futures Act, held valid and constitutional in 
the present decision. 

The broad and extensive provisions of the Act can 
receive only brief review here. The regulatory meas- 
ures which it embodies are very similar to those of the 
earlier statute, but instead of utilizing the taxing power, 
the later Act rests upon the federal control over inter- 


state commerce. The first sections include compre- 
hensive definitions of “interstate commerce” and of 
such transactions as shall be deemed to be in interstate 
commerce. Section 3 contains a finding that “futures” 
are affected with a public interest, that such transac- 
tions are extensively carried on, affecting commerce 
in grain among the states and that they are so mani 
pulated as to cause wide fluctuations in price Getri- 
mental to producer and consumer and constituting 
burden upon interstate commerce. Section 4 forbids 
the use of the mails or of any other mode of interstate 
communication in offering or accepting sales of grain 
for future delivery except when used by the holder of 
the grain, the owner or renter of the land or mem 
bers of boards of trade designated by the Secretary 
of Agriculture as “contract markets.” A board may 
be designated a contract market only if it complies 
with specified conditions, particularly the keeping 
of records of all sales, the prevention of certain 
fraudulent practices and the admission to member 
ship of authorized representatives of responsible 
co-operative associations of producers. 

The question was presented to the courts in a bill 
brought by the Chicago Board of Trade against the 
United States District Attorney and certain other of 
ficers to restrain the enforcement of the Act. The 
defendants filed an aswer and the District Court for the 
Northern District of Illinois denied the injunction and 
of its own motion dismissed the bill for want of equity 
The case was brought on appeal under Section 238 of 
the Judicial Code to the Supreme Court, where the 
decree was affirmed. 

The Cuier Justice delivered the opinion of the 
Court. After a review of the facts, including the testi 
mony given before the Senate Committee on Agricul 
ture and Forestry as to the effect of future trading, 
he met the contention strongly urged by the Board, 
that Hill v. Wallace was decisive of the present case 
In that decision the Court had considered whether 
the previous Act could be sustained as an exercise 
of the commerce power, but the Court had de- 
clared that the statute clearly showed that it was 
based only on the taxing power. Quoting from this 
earlier decision, the learned Chief Justice said: 

“It follows that sales for future delivery on the Board 
of Trade are not in and of themselves interstate com- 
merce. They can not come within the regulatory power of 
Congress as such, unless they are regarded by Congress, 
from the evidence before it, as directly interfering with 
interstate commerce so as to be an obstruction or a burden 
thereon.” 

The Grain Futures Act which is now before us differs 
from the Future Trading Act in having the very features 
the absence of which we held in the somewhat carefully 
framed language of the foregoing prevented our sustain- 
ing the Future Trading Act. As we have seen in the 
statement of the case, the act only purports to regulate 
interstate commerce and sales of grain for future delivery 
on boards of trade because it finds that by manipulation 
they have become a constantly recurring burden and ob- 
struction to that commerce. Instead, therefore, of being 
an authority against the validity of the Grain Futures 
Act, it is an authority in its favor. 

Referring to the great flow of grain through Chi- 
cago and to the custom of railroads of giving bills of 
lading from Western points to Eastern destinations, 
with the right to remove the grain at Chicago for tem- 
porary storage, grading, weighing or mixing, and then 
to continue the shipment at the same through rate, he 
said: 


Such a contract does not prevent the local taxing of 
the grain while in Chicago ; but it does not take it out of 
interstate commerce in such a way as to deprive Congress 
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Other sections it was found unnecessary to pass 
upon because of the saving clause incorporated into the 
Act. 

Mr. Justice McReynolds and Mr. Justice Suther- 
land indicated their dissent. 

The case was argued by Mr. Henry S. Robbins for 
the Board and by Solicitor General Beck for the Fed- 
eral authorities. ————_—. 

Habeas Corpus.—Trial by Jury 

The writ of Habeas Corpus is not a substitute or alter- 
native for writ of error and in such proceeding the record 
of the trial court cannot be impeached. 

Riddle v. Dyche, Adv. Ops. 612, Sup. Ct. Rep. 
A 

David H. Riddle was convicted of a felony in the 
Federal District Court of the Northern District of 
\labama. The record recited that a “jury of good and 
lawful men” was duly empaneled, sworn and charged. 
After sentence Riddle moved to amend the record to 
show that only eleven men sat as jurors. The court 
rejected oral testimony offered in support, and denied 
the motion. Riddle then applied to the Supreme Court 
for a writ of mandamus to require the district judge 
so to correct the record. This writ was denied. Ap 
pellant then took the case by writ of error to the Cir- 
cuit Court of Appeals for the Fifth Circuit, and when 
the judgment was affirmed as to him, he sued out 
a writ of habeas corpus in the District Court for the 
Northern Division of the Northern District of Georgia 
on the ground he was illegally convicted by a jury of 
eleven men. The order of the District Court denying 
the writ was affirmed by the Supreme Court. 

Mr. Justice Sutherland delivered the opinion of 
the Court. The heart of the opinion is as follows: 

That the trial court had jurisdiction to try and punish 
the appellant for the offense with which he was charged is 
not disputed. The attempt is collaterally to impeach the 
record, showing upon its face that a lawful jury was duly 
empaneled, sworn and charged. Appellant’s remedy, as 
suggested in the mandamus proceeding, was by writ of 
error. He did not avail himself of it and whatever may 
have been the cause of excuse for not doing so, habeas 
corpus cannot be used as a substitute (citing cases). The 
writ of habeas corpus is not a proceeding in the original 
criminal prosecution but an independent civil suit (citing 
case) in which the record of the trial court is not open 
to collateral attack but imports absolute verity. 

The case was argued by Mr. Henry E. Davis for 
Riddle and by Special Assistant to the Attorney Gen 
eral Day for the Federal authorities. 


Habeas Corpus.—Double Jeopardy, Res Judicata 


After discharge from preliminary examination, commit- 


ment on identical affidavits does not constitute double 
jeopardy. 

A judgment in haebas corpus proceedings in res judi- 
cata only that the prisoner was then illegally in custody, 
and not of the right to hold him on a new commitment. 

Collins v. Loisel, Adv. Op. 687, Sup. Ct. Rep. 523 

In 1918 the British Consul General filed affidavits 
with the District Court for the Eastern District of 
Louisiana, charging Charles Glen Collins with obtain- 
ing property by false pretenses in India, and asking his 
extradition. A judgment of this court then discharged 
Collins as to one charge lodged against him on the 
ground that Collins had been remanded to await further 
proceedings, that no further examination had been 
held but the prosecution abandoned, and that other new 
affidavits had been filed by the British Consul General. 
On these new affidavits Collins was again committed, 
but no warrant of extradition was issued. While a 
habeas corpus proceeding was pending on Collins’ 
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appeal, a third set of affidavits, identical with those 
first filed and subsequently discharged, were lodged 
against him. The District Court denied a motion to 
dismiss these affidavits and dismissed another petition 
for a writ of habeas corpus. The judgment denying 
the writ Collins brought an appeal to the Supreme 
Court, where it was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He said: 

Collins contended that commitment on the new af- 
fidavits, after discharge in proceedings based on others 
identical in form and substance, was a violation of the 
Fifth Amendment and of the Treaty with Great Britain. 
The constitutional provision against double jeopardy can 
have no application unless a prisoner has, theretofore, been 
placed on trial (citing case). The preliminary examina- 
tion of one arrested on suspicion of a crime is not a trial, 
‘and his discharge by the magistrate upon such examination 
is not an acquittal (citing case). Even the finding of an 
indictment, followed by arraignment, pleading thereto, 
repeated continuances, and eventually dismissal at the 
instance of the prosecuting officer on the ground that 
there was not sufficient evidence to hold the accused was 
held, in Bassing v. Cady, 208, U. S. 386, 391, not to con- 
stitute jeopardy. Protection against unjustifiable 
vexation and harrassment incident to repeated arrest for 
the same alleged crime must ordinarily be sought, not in 
constitutional limitations or treaty provisions, but in a 
high sense of responsibility on the part of the public 
officials charged with duties in this connection. 

On the second point, he said in part: 

The discharge of Collins on the first petition for 
habeas corpus, so far as it related to the charge of obtain- 
ing property from Poenoomul Brothers and from Ganeshi 
Laal & Sons does not operate as res judicata. It is true 
that the Fifth Amendment, in providing against double 
jeopardy, was not intended to supplant the fundamental 
principle of res judicata in criminal cases, United States 
v. Oppenheimer, 242 U. S. 85; and that a judgment in 
habeas corpus proceedings discharging a prisoner held for 
preliminary examinaticn may operate as res judicata only 
that he was at the time illegally in custody, and of the 
issues of law and fact necessarily involved in that result. 
The discharge here in question did not go to the right to 
have Collins held for extradition. 

He further held that the fact Collins was detained 
on another charge did not render the second warrant 
invalid, but merely prevented the withdrawal of the 
prisoner from the custody of the court; and that it 
was not necessary for the order of commitment to set 
out specifically the crime charged against Collins in 
India, in view of the finding embodied in the order. 

Argued by Mr. J. Zach Spearing for Collins. 

Trade Marks 

Section 9 of the Trade Mark Act gives one whose 
application for registration of a trade mark has been denied, 
the right to file a bill in equity to compel the registration. 

American Steel Foundries v. Robertson, Adv. Ops. 
643, Sup. Ct. Rep. 541. 

The American Steel Foundries filed an application 
to have its trademark “Simplex” registered. The Ex- 
aminer of Trade Marks denied the application, and his 
action was affirmed by the Commissioner of Patents, 
and then by the Court of Appeals of the District of 
Columbia. When the applicant had exhausted all 
avenues of appeal, it filed a bill in equity in the Dis- 
trict Court for the Northern District of Illinois to com- 
pel the registration. Its right to do this the company 
rested upon Section 9 of the Trade Mark Act, which 
provides : 

Sec. 9. That if an applicant for registration of a 

trade-mark is dissatisfied with the decision of the 


Commissioner of Patents, he may appeal to the court of 
appeals of the District of Columbia, on complying with the 
conditions required in case of an appeal from the decision 
of the commissioner by an applicant for a patent, or a 
party to an interference as to an invention, and the same 


rules of practice and procedure shall govern in every stage 
of such proceedings, as far as the same may be applicable 

It contended that the closing words of this sectio1 
included in their scope the remedy for bill in equit 
granted to unsuccessful applicants for a patent in Sec 
tion 4915, Revised Statutes. 

The District Court dismissed the bill, and whe: 
the case came on appeal to the Supreme Court, thi 
decree was reversed and the cause remanded. 

The Cuter Justice delivered the opinion of th 
Court. He was led to his conclusion from a consid 
eration of Gardner v. Marble, 122 U. S. 432, in whic! 
it was held that the statute requiring applications for 
patents to be completed within two years applied to the 
bill in equity provided for in Section 4915. In thi 
case the court had said: 

The decision of the court on a bill in equity becomes, 
equally with the judgment of the Supreme Court of the 
District of Columbia on a direct appeal under par. 4911, 
the decision of the Patent Office, and is to govern the 
action of the Commissioner. It is, therefore, clearly a 
branch of the application for the patent, and to be gov 
erned by the rule as to laches and delay declared by par. 
4894 to be attendant upon the application.” 

Referring to Section 4915, the learned Chief Jus 

tice said: 

After making provision for an appeal to the District 
Court of Appeals from a simple refusal of registration, 
and from decisions of the Patent Office in three different 
kinds of adversary proceedings therein in respect of such 
registration, on complying with the conditions required in 
case of an appeal from refusal of a patent or a decision 
in a patent interference proceeding, the words are “and 
the same rules of practice and procedure shall govern in 
every stage of such proceedings as far as the same may - 
applicable.” If the bill in equity of Section 4915 is only 
part of the proceeding for an application for a patent as 
held in Gandy v. Marble, it is no straining of the language 
to make these words include a bill in equity for the 
registration of a trade-mark. 

He adduced further authorities in support of this 
conclusion, and ended his opinion with the following 
words: 

An argument has been made to us against giving such 
an effect to Section 9 based on the intrinsic differences 
between the nature of the patent right, and that in a trade- 
mark. We do not regard ~ difference as important in 
interpreting Section 9 when it is obvious from that section 
and the whole of the Trade Mark Act that Congress in- 
tended to produce a parallelism in the mode of securing 
these two kinds of government monopoly from the Patent 
Office. wh. 

Che case was argued by Mr. George L. Wilkinson 
for the applicant and by Mr. Nathan Heard for the 
Simplex Electric Heating Company, which intervened 
as the real party at interest. 


List of New U. S. District Judges 

The following is a list of the United States Dis- 
trict Judges appointed to the additional positions 
under the Act fo September 14, 1922: Arizona, 
F. C. Jacobs; California, northern, John S. Part- 
ridge ; California, southern, William P. James; IIli- 
nois, northern, Adam C. Cliffe; Lllinois, eastern, 
Walter C. Lindley; Massachusetts, James Arnold 
Lowell, Elisha H. Brewster; Michigan, eastern, 
Charles C. Simons; Minnesota, John F. McGee; 
Missouri, western, Albert L. Reeves; New Jersey, 
Wm. N. Runyon; New Mexico, Orie L. Phillips; 
New York, southern, Francis A. Winslow, Henry 
W. Goddard; New York, eastern, Marcus B. 
Campbell; Ohio, northern, Paul Jones 


western, Frederic P. Schoonmaker; 


Atwell. 


Pennsy!- 
vania, eastern, Charles L. McKeehan; Pennsylvania, 
Tennessee, 
middle, John J. Gore; Texas, northern, William H. 
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alty to unmarried persons. The act did not come be- 
fore the Supreme Court till 1905 when it was attacked 
as contrary to the section of the state Constitution 
guaranteeing to the people “life, liberty, and the pur- 
suit of happiness.” Judge Baldwin, however, in a de- 
cision which has ever since been looked upon as author- 
ity, upheld the act so far as epilepsy was concerned, as 
a reasonable limitation on the right of the individual 
to freely contract matrimony. The court said: “Laws 
of this kind may be regarded as an expression of the 
conviction of modern society that disease is largely pre- 
ventable by proper precautions, and that it is not un- 
just in certain cases to require the observation of these, 
even at the cost of narrowing what in former days was 
regarded as the proper domain of individual right.” 

The court, however, would not admit that the pro- 
hibition of itself affected a marriage contracted in di- 
rect violation of the act. The statute “fastened upon 
the defendant an incapacity” which made the marriage 
fraudulent if it had been dishonestly concealed from 
the plaintiff, so a divorce could be granted under the 
statute allowing divorce from “fraudulent contract.” 
That the court and the legislature were in agreement on 
the point of the validity of the marriage is shown by 
the change in the statute as it appears in the Revised 
Statutes of 1902, §1354. The Revised Statutes do not 
expressly forbid such marriages, but merely punish 
those who enter into them. The minimum punishment 
is also made the maximum, and no minimum estab- 
lished. Revised Statutes, 1918, §6428. 

In Re Jansa’s Estate, 171 N. W., 947, the Supreme 
Court of Wisconsin citing the Gould case approvingly, 
held a marriage valid against third parties though one 
of the parties was epileptic and the law of the state set 
forth that “no man or woman either of whom is in- 
sane, mentally imbecile, feebleminded, or epileptic shall 
intermarry.” Violation of this section was punished 
by fine or imprisonment. The Minnesota Court, apply- 
ing Section 7990 of the general statutes which provided 
that “no marriage shall be contracted . . . between 
persons either of whom is epileptic, imbecile, feeble- 
minded or insane,” held that a marriage could not be 
annulled at the suit of the husband where the wife had 
been epileptic at the time of marriage if she had not 
concealed her ailments from the plaintiff, and he had 
lived with her for some years before discovering the 
nature of the malady. There was no such fraud in this 
case as would justify the court in avoiding the mar- 
riage.® 

_ A very recent statutory declaration of this princi- 
ple is contained in Delaware, 1921, Chap. 182. That 
statute goes far in its limitation on marriage. It makes 
it unlawful “for an epileptic or a person of any de- 
gree of unsoundness of mind, or a person who is vener- 
eally diseased, or a person who is suffering from any 
other communicable disease the nature of which is un- 
known to the other party to the proposed marriage, to 
marry.” The act provides further that such marriages 
are voidable at the instance of the innocent party and a 
penalty of a $100 fine or on default of its payment im- 
prisonment of 30 days, is inflicted. The difference be- 





5. Behsman v. Behsman, 174 N. W., 611 
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tween the penalty and that established in Connecticut 
in 1895 shows strikingly a decreasing confidence in the 
power of the criminal law to prevent socially undesir- 
able marriages. 

A few legislatures have recently taken a different 
line. The public interest in the prevention of the birth 
of unfit children is preferred over the public and pri- 
vate interest in the maintenance of marriage. Missouri 
in 1921, amending Section 7299 of its Revised Statutes 
prohibits and declares “absolutely void” marriages be- 
tween persons either of whom is insane, mentally im- 
becile, feeble-minded or epileptic. Montana by Chap- 
ter 6 of the Laws of 1919 makes marriages “between 
persons either of whom is feebleminded . . incestuous 
and void from the beginning.” This act classes feeble- 
minded with relatives in the prohibited degrees. Maine 
by Chapter 40 of the Laws of 1917 makes feeble- 
minded persons incapable of contracting marriage. In 
the same year Wisconsin applied the same rule to epi- 
leptics, Chapter 218, insane persons being already un- 
der the disability.® 

The well known Wisconsin eugenics law of 1913 
may be considered the means of enforcing another 
common law principle that it was a fraud for one party 
to conceal the fact of being infected by a venereal dis- 
ease. This fraud also made the marriage voidable.’ 

Again, in addition to protecting the other individ- 
ual, the public interest was clearly in view by putting 
a brake on the possibility of contracting a marriage by 
a diseased person. In Wisconsin common law mar- 
riage does not exist and a license is necessary prior to 
the celebration. Section 2339 n-l. The legislature, 
therefore, required males making application for a li- 
cense to present to the county clerk a certificate show- 
ing freedom from such disease. Section 2339 n. In 
Peterson v. Widule,* this act was held constitutional 
as a reasonable limitation of the right to marry and 
furthermore as not unsound classification in applying 
only to men and not to women. Subsequently Wiscon- 
sin added to its law a new section 2330-n which applied 
to both sexes and went beyond what was necessary to 
meet the common law requirement. No person who 
has ever had a venereal disease can get a license until 
the county clerk is given a certificate from a physician. 
A similar rule is in effect in many other states, espe- 
cially in New York—Section 15, Domestic Relations 
Law, added in 1921. By the New York act an affi- 
davit must be made by each party, and if either has had 
venereal disease during the preceding five years, a 
physician’s certificate is required. False statements in 
an affidavit are punished as perjury. The acts, how- 
ever, have not extraterritorial effect, so that persons 
marrying outside of the state would not be liable to the 
criminal penalty imposed by the statute, and they would 
not apply in the common law marriage. 

Evidently considering other measures insufficient 
to accomplish the result desired from the public point 
of view, the prevention of the spread of disease and the 
limitation of children with bad heredity, the legislature 
of Oregon, by Chapter 184 of the Session Laws of 
1921, made it unlawful for the clerk to issue a mar- 
riage license to any persons until after they had been 
examined by a physician as to their health, “in regard 
to contagious or communicable venereal disease and 
mentality” and passed as shown by a physician’s cer- 


6. Kitzman v. Kitzman, 166 N. W., 789 
7. Svenson v. Svenso n, 178 N. Y., 54, Schouler, Sec. 1145 
&. 167 Wisc., 611. 


tificate. If they fail to pass “the health and mental 
test, then they shall not be permitted to marry unless 
one or both are rendered sterile.” It is not stated, but 
it is to be assumed that the defective or diseased per- 
son is meant. An appeal is allowed to the county court 
which may order a re-examination by three physicians 
whose statement “shall be final.” This act was beaten 
on referendum and would probably have been held un 
constitutional if on no other ground than that the af- 
fected persons had a right to have the situation as re- 
spected their mentality passed on by the court, but the 
judgment of a physician was made final. The test, 
mentality, is so vague that the act might well be held 
unenforceable for uncertainty or as involving a delega- 
tion of legislative power. The sgme objection, uncer- 
tainty, may be made to the Delaware statute forbidding 
and making voidable a marriage if one of the parties 
was “of any degree of unsoundness of mind.” By go- 
ing out of tlte state it would have been easy to defeat 
the act as the ceremony only was prohibited. This 
statute is a culmination of a class of acts passed by 
many states since 1907. Indiana provided for the 
sterilization of certain criminals and of feebleminded 
and otherwise defective inmates of state institutions.® 
So far as this act is not a punishment for crime but 
applies to inmates of state institutions it has been held 
unconstitutional as unreasonable classification..° The 
reason was the persons of this class confined in state 
institutions would be far less apt to have children than 
the great number of persons no more fit than they who, 
because of the prosperity of their parents, could be at 
liberty. The classification, therefore, was not calcu- 
lated to obtain the result aimed at by the legislature 
and was contrary to the 14th Amendment. As apply- 
ing to criminals the operation has been held not a 
“cruel” punishment and therefore constitutional in 
State v. Feilen, 126 Pac., 75 (Wash), but unconstitu- 
tional as “cruel and unusual” in Mickle v. Henrich, 262 
Fed., 687 (Nev.); Davis v. Berry, 216 Fed., 413 
(Iowa). In the latter case the state statute was also 
held contrary to the inhibition against bills of attainder 
by the state contained in Article I, Sec. 10, Subd. 1 of 
the Federal Constitution, where the act was made com- 
pulsory in the case of persons convicted twice of 
felony. 

A serious impediment in the enforcement of those 
statutes is the lack of an exact standard of deficiency. 
When the people are convinced not only that mental in- 
feriority is heritable, but that it can be detected with 
certainty in its victims, the past record makes it appear 
probable that the law will not lag behind medical sci- 
ence in the protection of future generations. 


9. Statutes cited in: Eugenical Sterilization in the United States, 
Harry H. Laughlin, Sc. D.—Social Hygiene, Vol. VI, No. 4, Oct., 1920, 
pp. 499-532. 

10. Haynes v. Lapeer Circuit Judge 166 N. W., 988 (Mich.); 
Smith v. The Board, 85 N. J. I 46; Osborn v. Thompson, 103 
Misc., 28 (N. Y.). 





Closer scrutiny of candidates for admission to 
the bar was recommended by the Essex County (New 
Jersey) Lawyers’ Club at a recent meeting. Former 
Attorney-General Wickersham delivered an address 
telling what the bar of New York City had done to 
raise the standard of the profession in that city during 
the past fifteen years. At its conclusion a resolution 
was adopted favoring “the appointment by the Su- 
preme Court of three counselors at law in each county 
to act as a committee for the investigation of the char- 
acter and fitness of all candidates for admission.” 
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th No Significant Exception the Bar Has Stood and Will Stand With All Its Force Behind 


Che Great t 


ribunal Which Is the Crown of Our Government* 


By Hon. MoorFiELD STOREY 
Of the Boston, Mass., Bar 


Gentle- 


R. Chai Mr. Chief Justice and 
men of t I | feel highly honored that 
I | hal 


ave r ected on behalf of the Bar to 

our guest, the Chief Justice of the United 
ites, how very welcome he is here tonight. It is 
ell for him t et the lawys of the country 
heir o é personal con- 

t how dee g is the regard and re- 
ect for the g t court over which he presides. 
hears fro ny an irresponsible source that 

€ power « - eme ( t must be reduced, 
that 1t cannot t ted to make the most impor- 


tant decisions unless the justices are unanimous in 
their conclusion, that Congress the people must 
have the right 1 iew their judgments, an ap- 
eal from Philij r to Philip drunk, from trained 
isdom and | deliberation to passion and 
prejudice r} re no new clamors. All his 
redecessors | el exposed to far more violent 
ittacks. [ror e dawn of judicial proceedings 
the judges ha n denounced by the losers and 
their sympathize The answer to such attacks 
in its crudest fo found in the familiar line “No 
rogue eer felt t halter draw with good opinion 
the law an to think ourselves right, 
ind to believe t those who disagree with us are 
vrong, and wl the adverse lgment of a court 
osts us mon interferes with our plans, the 
dissent from tl urt’s decision becomes vocal. 
It may be | that the Chief Justice is es- 
opped to complain of this in view of the division 
hich someti1 urs in the court itself, but 
operly cons this is proof that both sides 
f the quest e been thoroughly presented 
ind fully ¢ I cannot help thinking that 
hese differet pinion ich must exist for 
invariable is unthinkable, are to be wel- 
omed, because they show that the court is active, 
that each of its members thinks for himself, and 
that no man | ever able dominates the Bench 
and does the thinking for his associates. When 
the Bar all rt untry is divided sharply as is 
often the cas en lower courts reach contrary 
conclusions, at yS unanimous court would be 
regarded a ting serenely along behind some 
leader, who \ on be identified. Such placid 
acquiescence s sleep, if not more protracted 
inaction, d 1 provoke far more violent and 
langerous crit m than any dissent 
In behalf not only of the men who fill this 


room but of « lawyer worthy of the name in 


the United States, I would say that however we 
may questio1 decision whether we agree 
with the majorit r the minority we recognize the 
udgment f tl s law, and we shall support it as 
law until the rt itself sees fit to change it. The 
* Address of a ‘ Dinner given to Chief 

. Bar Association, June 16, 1923 
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Bar of the United States with no significant ex- 
ception has stood and will stand with all its force 
behind the great tribunal which is the crown of 
our government, without a parallel among the 
courts of the world, our peculiar contribution to 
democracy. We owe it to our country, we owe it 
to the court, we owe it to ourselves never to say 
or do anything which can weaken the respect of 
any citizen for the Supreme Court, and to resist by 
tongue, pen and vote all attempts from any source 
to impair its influence or curtail its jurisdiction. 

Men differ on every question and everywhere, 
—at the polls, in the legislatures, in the churches, 
in business assemblies, at every moment of their 
lives. When our constitution was framed, we 
adopted the simple plan of letting the majority de- 
cide where a difference arose, the only practical 
rule for any system of popular government. We 
certainly shall not set this rule aside in dealing 
with our highest court and the most momentous 
questions that divide us, and in its place let a min- 
ority perhaps of one fasten upon the country a law 
which strikes down some sateguard of liberty, be- 
cause a single justice will not agree with his as- 
sociates that it violates the constitution. 

In your behalf gentlemen, I assure the Chief 
Justice that whenever these foolish clamors become 
dangerous, we shall all be found behind the court, 
and shall stand by it to the end, for when the power 
of that court is gone the great republic of which 
we are citizens cannot long endure. I will assure 
him further that here in New England and I be- 
lieve in every other corner of the country his name 
is cherished and we all hope and pray that for 
many years to come he may continue to fill the 
great office which he now adorns 


Power of the U. S. Supreme Court 


“I can only say that in my judgment any 
proposal which would weaken or destroy the power 
of the Supreme Court to pass upon the constitu- 
tionality of an alleged act of Congress should be 
resisted by all who genuinely believe in our form 
of constitutional government. Washington called 
the Federal judiciary the keystone of our political 
fabric, and such it has shown itself to be. Whether 
a proposed statute does or does not conform to the 
Constitution may be a question primarily for Con- 
gress, but ultimately for the courts. To require 
more than a majority to decide this or any other 
question means simply to set up minority rule on 
the bench, since refusal by the court to declare a 
statute bad is equivalent to a decision pronouncing 
it valid. As such ill-considered ideas have always 
been rejected in the past, let us hope they will con- 
tinue to meet the same fate.”—Hon. John W. Davis 
in the N. Y. World. 
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THE KANSAS INDUSTRIAL COURT 
The Supreme Court of the United 
States has by unanimous decision reversed 
the judgment of the Supreme Court of Kan- 
sas and has declared that in so far as the 
statute attempts to give the Kansas Indus- 
trial Court power to fix wages in the pack- 
ing house industry, it interferes with liberty 
of contract and is unconstitutional and void. 

There is no pronouncement that the 
statute is in all respects unconstitutional and 
void. The decision is limited in terms to 
the particular packing house which ap- 
peared as an appellant. It will however be 
conclusive as to the lack of power to fix 
wages in the food industry as at present car- 
ried on, the basis of the decision being that 
the business of making and selling food 
products is not a business impressed with a 
public interest of such character and to such 
extent as justifies the state through any of 
its agencies to compel continuity of service 
on the part of those engaged in that in- 
dustry. 

It seems probable that the same prin- 
ciple will be applied to the clothing indus- 
try, if such a case should be brought up for 
review. 

The opinion carefully, and with obvious 
propriety, leaves open for future decision all 
other questions which may arise. The fuel 
industry differs in many characteristics 
from either of the other enumerated indus- 
tries and it will be difficult to forecast the 
decision which may be rendered in a wage- 
fixing and rate-fixing case in the coal in- 
dustry. 

The Kansas Industrial Court Act had 
its origin in the intolerable situation which 


arose from the paralysis of the coal mining 


industry, carrying with it an obvious threat 
to the health and welfare of the community. 


The report of the coal commission has just 
been made public and presents with great 
force the considerations which might be 
deemed sufficient by the court to establish a 
public interest in the fuel industry to war 
rant the justification of the Kansas statute 
as to that industry. 

However this may be, there is nothing 
in the opinion of the court which militates 
against the legality of the statute and the 
action of the Industrial Court Act in com 
pliance therewith in regard to wage contro 
versies in public utility cases, and in those 
industries which the court may find are im 
pressed with a public interest. 


THE CODE OF JUDICIAL ETHICS 

The revised draft of the proposed Can 
ons of Judicial Ethics printed in this issue 
bears witness to the painstaking thorough 
ness with which the Committee has done its 
work. While a comparison with the draft 
published in the February issue does not re- 
veal many changes in substance, the phrase 
ology has been greatly improved. The dig 
nity, simplicity and clearness which should 
characterize a document of this kind have 
been notably achieved; and it would be difh 
cult to imagine more significance com 
pressed into a single paragraph than appears 
in the final “Summary of Judicial Obliga- 
tion.” Of the document as a whole, it may 
be said that it represents the ripe fruit of 
tradition, observation, experience and a care 
ful consideration and comparison of all the 
views obtainable on the subject. 

In the final report the Committee calls 
attention to the suggestion of some critics 
that the Code will be inefficacious without 
the sanction of law, and it adds in reply that 
the code “is not intended to have the force of 
law; it is the statement of standards, an 
nounced as a guide and reminder to the 
judiciary and for the enlightenment of 
others, concerning what the bar expects 
from those of its members who assume ju- 
dicial office.” It may be added that to con 
vert the canons into law would as a matter 
of fact deprive them of a large part of their 
efficacy. The greater portion of these rules 
deal with refinements of propriety and conduct 
which are obviously beyond the range of legal 
enforceability; and a futile legal sanction 
would impair both the dignity of the canons 
and the authority of the sanctions that count. 

Take the emphasis which is laid in var 
ious sections on the mere matter of “ap 
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arances. ! dmonition could be more of things which he can never attain from ob- 
mportant; it has been said that “in politics serving its diffused activities. 
ppearances are realities,” and the same This year there will be a program inferior 
hing is true as to the judiciary. An “ap- to none which has been offered in the past. 
pearance” of misconduct or disregard of President John W. Davis will deliver the an- 
idicial obligation, although it be deceptive, nual presidential address; Lord Birkenhead, 
s just as likely to weaken popular confidence former Lord Chancellor of England, and a 
the judiciary as the actual thing itself; famous orator, will deliver an address as a 
1 the people are never in a position to go representative of the profession in his country; 
the bottom of the matter for themselves Associate Justice Pierce Butler of the United 
nd determine the facts. But the effort to States Supreme Court is on the program for a 
have the law deal with judicial carelessness speech, while the Chief Justice of that dis- 
in this respect uld of course be entirely tinguished tribunal will present the report of 
futile. the Committee on Judicial Ethics ; Secretary of 
The sanctions on which the proposed State Charles E. Hughes is also one of the 
‘anons rely are three: professional influence, principal speakers ; and Dr. Zeballos, of Buenos 
social compulsion, and the man’s own con- Aires, President of the International Law 
science. The desire which judges naturally Association, will be present by special invita- 
entertain to secure the respect of the bar tion and address the Association. 
need not be enlarged on here; and this desire The reader is referred to the program on 
may be not a little reinforced in the case of another page for other details. The local ar- 
some by the growing influence which the bar rangement committee has given due attention 
has in the selection of such officials. But to the matter of recreation and an all-day 
beyond the circle of strictly professional in- excursion to a beautiful lake and a motor ride 
fluence there is the area of wider social com- along an equally interesting route are among 
pulsion. And when these definite standards the diversions provided. The annual banquet 
in the course of time become a part of the of the Association and the dinner to the ladies 
popular thought, the judge who disregards are always most enjoyable. 
them will face the unpleasant prospect of ——___ 
popular contempt \s for the third sanc QUANTITY LAW PRODUCTION 
tion, the man’s own conscience, that is so * 
powerful that in the vast majority of cases 
the others might perhaps be entirely dis- 
pensed with. But in any case it exists and, 
combined with the others, provides all the 
sanctions which the canons need. 


The Maryland Bar Association did well 
at its recent meeting to call the attention of the 
people of the state to the fact that quantity 
production in the matter of laws has its dis- 
advantages. While quantity production in the 
industrial field is no doubt highly desirable as 
facilitating a lower price, in the realm of law 
THE MINNEAPOLIS MEETING it has exactly the contrary effect, and results 
in the most expensive product conceivable. In 
fact, if legislatures would realize that theirs 
is a craftsman’s task and not a factory under- 
taking to turn out the greatest number of laws 
. a in the shortest possible time, there would be a 
tions in the w: | information, tratermization great reduction in the price the public has to 
and recreation which these events afford. pay. Court dockets would be less congested, 

Many of them of course will incline to the judicial machinery would be more capable 
think they are too busy to attend. To them it of doing its work expeditiously, taxes would 
may be truly said that the annual meeting is_ be less, and the thousand uncertainties conse- 
just the place for a busy man who is really quent on this flood of legislation would be 
interested in his profession. At no other place avoided by the general community. 
and on no other occasion can one get, with so There are of course many obstacles in the 
little waste of time, a general view of the way of inducing sound views on this subject. 
national activities of the profession to which The easy method of judging the legislature by 
he belongs, or a more satisfactory summary of the multiplicity of its enactments and the 
the latest developments in various important strength of the impression it is able to convey 
branches. Once a year, it may be said, the that it has been extremely busy about some- 
profession focalizes itself and its various aims, thing or other, is too deeply rooted to be abol- 
and one who is there at the time can get a grasp ished at once. 


The thousands of new members who have 
come into the Association during the past three 
years and who have never attended an annual 


meeting may well consider the many attrac- 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief Men- 
tion of the Interesting and Significant Contributions Appearing in Current 
Legal Periodicals 





I Among Recent Books 


HE Labor Injunction. By John P. Frey. 
TD Eqsity Publishing Company, 1922, pp. xiv, 197. 

—The use of injunctions in labor disputes in 
America is an everyday matter, so much so that to 
a majority of the United State Supreme Court a 
state statute attempting to prohibit this use seemed 
so arbitrary as to amount to a denial to those con- 
cerned of the “equal protection of the law.” In 
England, on the other hand, this use of the injunc- 
tion is little known, probably largely because of the 
provisions of the English Trades Dispute Act, which 
legalizes many of the acts which American courts 
hold to be unlawful and therefore prohibit by in- 
junction. Whether under their system English 
business and the English people generally are worse 
off than we in America, is a question which could 
be answered only after an impartial investigation by 
a competent observer with no axe to grind. Un- 
til such investigation has been made, it seems ob- 
vious that the relative merits of the two systems can 
hardly be intelligently determined. In spite of this, 
the average American lawyer seems ready to defend 
our present use of the injunction against all criti- 
cism, and it is therefore to be feared that Mr. Frey’s 
book will not receive a very friendly welcome from 
the members of the legal profession in this coun- 
try. The book is not only the work of a layman; 
it is also frankly the attack of a partisan; and its 
defects betray its origin in both respects. In spite 
of the assistance which the author states he he- 
ceived from lawyers familiar with labor law, the 
book contains many crude and inaccurate state- 
ments. The “history” of the Court of Chancery is 
too brief and inaccurate to be of much value, and 
fails to point out clearly that the “discretion” of 
the Chancellor is no longer a purely arbitrary one 
and is always subject to review by an appellate 
court, 

In discussing whether injunctions ought to be 
permitted at all in labor disputes, the author attacks 
the problem first by asserting that “business” is not 
“property,” and that under its settled rules equity 
protects only “property rights.” Greater familiarity 
with the law of the subject would have revealed to 
Mr. Frey that the attempt to limit equity to the 
protection of so-called “property rights” has broken 
down, and that the modern tendency, on the part at 
least of many courts, is to protect rights which 
cannot in any real sense be regarded as property 
rights, although frequently, in order to assist it in 
reaching the decision it wishes, a court will conjure 
up an imaginary “property right.” 

The gist of the attack which Mr. Frey makes, 
however, is not contained in this argument but in 
the portions of the book which attempt to present 
what, from the point of view of labor, are regarded 
as certain unfair results reached under the present 
system. Here the present writer believes the author 


stands on somewhat firmer ground, and that substantial 
doubts may be raised as to the fairness of our present, 
system without important modifications. It should be 
added at once that the conclusion that injunctions 
should not be used at all—as Mr. Frey argues 
not necessarily follow, for it may well be that they can 
be retained and at the same time the unfair elements 
eliminated. 

A fair statement of the complaint made by labor 
would perhaps be as follows: An injunction under our 
present system is issued by a single judge and remains 
in force until set aside or modified. Now it is too 
often a fact that the rules of law governing the type 
of controversy involved are not at all well settled. 
Very frequently there is no precedent exactly in point 
to determine what acts are legal and what acts illegal. 
The trial judge, acting as a chancellor, has, in the ex- 
j powers, to determine such doubtful 
questions of law, often hastily, upon an application for 
a temporary injunction. His determination that a 
certain course of conduct, either on the part of a union 
or on the part of any employer, is illegal, thus becomes, 
because of the injunction, binding upon the particular 
defendants, and remains binding for months, indeed 
often for years. Then at the end of this long period 
of time, a higher court may decide that the trial judge’s 
decision as to the “law” was erroneous; that the in- 
junction which has all the time been in force has for- 
bidden acts which, in the opinion of the appellate court, 
were all the time perfectly lawful. This decision of 
the higher court thus frequently comes after the 
“battle” between employer and employed, so far as the 
particular strike or lockout is concerned, is over, and 
has been over for months or years. An example is 
found in the recent case of American Steel Foundry v. 
Tri-City Council (1921) 42 Sup. Ct. 72, in which the 
decision of the United States Supreme Court came 
over seven and one-half years after the original action 
was brought. 

The situation in the recent railroad shopmen’s 
strike was, it is believed, of this character. As the 
present reviewer has elsewhere endeavored to show 
(32 Yale Law Journal, 166) the points of substantive 
law presented to the judge in that case were novel and 
difficult. By the issuing of the injunction the de- 
termination of a single federal judge, however, became 
binding on the defendants. For all practical purposes, 
therefore, the “law” governing the bargaining struggle 
between capital and labor in that case was made, as in 
many other cases it has been made, by the decision of 
a single judge. The law which may be decreed long 
afterward by the appellate court has in such cases only 
theoretical importance to the litigants. To demonstrate 
that to a considerable extent this is the actual situation, 
a large portion of Mr. Frey’s book is devoted. Nearly 
one-half the work is occupied by reports of actual 
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from it. Views have differed widely as to the extent 
of these benefits,’ but certainly any increase of interest 
in the issues raised is all to the good. Dr. White puts 
his own views in a manner difficult to overcome, to say 
the least. Furthermore (and for the layman this point 
cannot be stressed too much) he makes clear that an 
increasing tendency to regard many types of wrong- 
doers as being partly or wholly irresponsible and hence 
as fit subjects for medical attention does not mean an 
indiscriminate freeing of dangerous men. It does 
mean their restraint for so long a time as they are a 
danger to society, which may very well turn out to be 
a much longer period than the haphazard sentence 
now given them, after which they are turned loose to 
recommence their anti-social conduct. Finally the 
reader of the book who happens also to be an attorney, 
cannot fail to be struck by the sympathetic understand- 
ing shown for the genuine difficulties faced by the legal 
profession in attempting to remedy matters. Too often 
the medical writer contents himself with a round de- 
nunciation of the law and lawyers, with no effort to see 
the question from their side, a procedure fully ex- 
plained, it must be confessed, by the Bourbon attitude 
of many of the legal prefession itself. Unfortunately 
there is only too striking an instance of this impermea- 
bility to any new ideas in the 1922 Report of the Com- 
mittee on Law Enforcement of the American Bar 
Ass'n, 

If, then, crime is a more complex matter than it 
is traditionally supposed to be, and if a given act may 
be due to so many different causes that no generaliza- 
tion as to the nature of the doer and the proper treat- 
ment for him is possible when only the act itself is 
known, it becomes necessary to study and understand 
each individual’s mental and physical make-up and his 
reaction to the environment about him. The Kingdom 
of Evils is aimed to serve as a text book for this pur- 
pose in classes studying social work in general and 
psychiatric social work in particular. It is partially 
modeled on the order of the case books now used in 
law schools, being primarily a collection of one hun- 
dred cases treated in the Boston Psychopathic Hospital. 
together with a brief history of their subsequent de- 
velopment. The cases are divided into three groups, 
of which the first illustrates the incidence of the pa- 
tient’s illness, that is, it points out that he alone may 
be affected by it, or at the other end of the scale both 
he and organized society may be affected, as is the case 
when he has come into relations with some branch of 
the government organization, or, intermediate between 
these two he may have brought himself into collision 
with some interest of society which however is not a 
formal part of the governmental régime. The next 
group of cases bears on the external causes of the 
patient’s inadequacy, the five fundamental evils which, 
singly or in groups, are responsible for his difficulty. 
There are Disease, Lack of Education, Vices (in which 
ure included harmful habits ), Legal Entanglements, and 
Poverty. The last group of cases takes up in succes- 
sion the various types of mental disease. Following 
the cases comes a detailed discussion of the problems 
of psychiatry and psychiatric social work as illustrated 
by the preceding cases. Thus the book is obviously not 
intended for the general reader. As a text for classes 
of the kind named it would seem, to a layman, a highly 
useful piece of work, because of its tendency to start 
discussion and speculation in a multitude of significant 
problems. Thus the authors even find space to point 
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out the most effective way to organize the social work 
in the hospital and to distribute it among the workers 
under proper follow-up methods, while the Appendix 
includes such practical items as convenient forms for 
hospital use and an abstract of the highly advanced 
commitment and temporary care laws of Massa- 
chusetts. When dealing with a book so far removed 
from the purposes and needs of the attorney, it is 
naturally somewhat dangerous for a member of that 
profession to attempt any detailed criticism. It does 
seem however that some useful pruning might have 
been attempted, such as, for instance, in regard to the 
digression into a philosophical discussion of the nature 
of ethics, or the excessively long explanation as to 
why the five evils are put in the order given rather 
than in some other order. Nor is it apparent what 
purpose is served by using a sprinkling of heavy type 
which at irregular intervals rains down on whole 
sentences and again only on single words, with no ap- 
parent relation to their importance or unimportance. 

The reviewer of Hollander’s book will find him- 
self in a rather difficult position. It is so rich in flat 
truisms, snap judgments and inadequate generalities 
that it is difficult to pick out those which are most 
characteristic. As an instance of the last named 
defect perhaps p. 130 is the most striking. In one 
short paragraph the author covers the subjects of 
abortion, bastardy laws, blackmail, rape and the psy- 
chology of flirtation! Or should we champion the 
thirteen lines on p. 113 which expound the psychology 
of gambling and throw in a moral besides! In the 
ranks of the flat truisms the palm must go to p. 155 
where after ten pages of discussion he reaches the pro- 
found conclusion that a shy man, not self-assertive, 
should not become a commercial traveller. “Psy- 
chologists who give advice on the selection of vocations 
should take note of this.” Furthermore the writer 
seems wholly unable to follow any line of thought 
logically to its termination. In discussing the reckless 
thief (p. 107) he uses as an instance the man who ex- 
ercised such extreme care that he was found out only 
after his death; in discussing the “morally feeble- 
minded” who know they are lying (p. 171) he suddenly 
switches to the maker of phantasies who believes his 
own fabrications, etc., etc. Having made general state- 
ments regarding women sex offenders which even 
in his sight are too sweeping he states that “actual 
prostitutes” are not included, “they are a class 
apart” and do not concern the psychologist. The 
reader is left to reconcile this statement with the 
title of the book as best he may. He is put on his 
own resources in much the same way in discovering 
what constitutes a “genuine criminal” (p. 167). No 
purpose, however, is served by adding to the list 
of detailed criticisms. The real misfortune is that 
with so much spade work still to be done by 
psychiatrists in educating the world in general a 
book of the mediocrity of Hollander’s can so 
effectively cast the entire subject into ridicule in 
the mind of the layman. 

If Gordon’s Penal Discipline has not the blem- 
ishes of the preceding book, neither can it boast 
any great success in imparting information. Doubt- 
less it is more or less interesting to know what 
Miss Gordon’s friends thought of her becoming an 
inspector of prisons, and to have samples (in dia- 
lect) of her conversations with inmates. Doubtless, too, 
the reader will learn things he did not know before 
when the writer expounds on tattooing in women 
and what patterns they prefer (with profuse illus- 





trations) and why. What all this has to do with 
penal discipline is a little puzzling. Indeed if one 
seeks for more solid information a disappointment 
is in store. The abstract problem, apart from her 
own personal reminiscences obviously slips out of 
her control. Thus she attempts to classify offend- 
ers, and though the basis of classification remains 
the same she concludes (p. 18) that there are three 
classes, (p. 47) there are four, and (p. 49) there are 
five. The term “penal discipline” sometimes means 
the entire system and theory of punishing by means 
of a deprivation of liberty and sometimes means 
merely the kind of conduct required of inmates, 
with apparently no feeling of incongruity. In short 
the book should be read only for the diversion 
which might be got out of it. Looked at in this 
way it will yield a moderate return for the time 
put in. E. W. PutrKAMMER. 
Law School, University of Chicago. 


The Law of Unincorporated Associations and 
Business Trusts, by Sidney R. Wrightington, of the 
Boston Bar. Second Edition. Little, Brown & Co., 
Boston. $9.00.—The original edition of this work was 
published in 1916, and was prepared to meet the grow- 
ing need for an authoritative treatment on non-corpo- 
rate forms of business organizations. This demand is 
due to the fact that judicial and legislative restrictions 
on corporate activities, as well as a more rigid tax 
policy concerning corporations, have caused business 
men to adopt the non-corporate forms of business or- 
ganization to an increasing degree. The present edition 
of this work is justified by the rapid development in 
two distinct lines of litigation since 1916. These are 
(1) the cases relating to the business trust, and (2) 
the increasing amount of litigation with respect to 
activities and responsibilities of labor and employers’ 
organizations. Chapter II in this book, entitled “Asso- 
ciations for Profit,” in which there is given a general 
survey of the intermediate types of the business unit, 
continues to be a discussion of unusual value for those 
seeking to find their way about in this field of the law. 
The discussion of the business trust, where most em- 
phasis is properly placed on the experience in Massa- 
chusetts, is a piece of work which for its accuracy and 
thoroughness is of most substantial value. 


The Federalist, edited by Henry Cabot Lodge, 
with an introduction by Charles W. Pierson, of the 
New York Bar. G. P. Putnam’s Sons, New York.- 
At this time when such widespread efforts are be- 
ing made to secure a recurrence to first principles 
of government, not only for purposes of public in- 
struction, but also as a means of further strength- 
ening American institutions, this new edition of 
“The Federalist” is particularly timely. It con- 
tains the introduction to the original edition by 
Senator Lodge, in which he discusses interestingly 
the authorship of the various papers. The intro- 
duction by Mr. Pierson points out that at this time 
the message of The Federalist papers is particularly 
important as bearing upon two present-day prob- 
lems of exceptional menace—federal encroachment 
upon state power, and an impatience with constitu- 
tional restraints which finds outlet in attacks upon 
the judiciary. An interesting feature of this edi- 
tion is a list of cases in which the “Federalist” is 
cited in reported decisions of the United States 
Supreme Court. 
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tion, actual or constructive. The article is of gen- 
eral interest and deserves wide reading. It appears 
in Illinois Law Review for June. 
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Current Law Journals 


Henry Upson Sims, Birmingham, makes some inter- 
esting suggestions as to the need of codification of 
our real property law-and the form such codification 
should take. The title of the article is “Notes on 
Codifying Real Property Law in the United States.” 

Prof. Ralph W. Aigler, University of Michigan, 
writes interestingly in Michigan Law Review for 
June, upon “Legislation in Vague or General Terms,” 
and points out that, while “most courts have ap- 
proached this problem as one of the constitution- 
ality of the challenged provision,—in many of the 
cases in which legislation is declared to be of no 
effect because of vagueness or uncertainty in the 
language used there is no need of tying the con 
clusion to any particular constitutional inhibition.” 

In the same issue of the Review, John Leland 
Mechem, Battle Creek, discusses, “Price Discrimina- 
tion as Unfair Competition,” 

In “Notes on Offer and Acceptance,” in the 
Canadian Bar Review for May, the Honorable Mr. 
Justice Russell makes some interesting comments 
on some of the more familiar English cases on the 
subject about which there has been considerable 
difference of opinion. Cooke v. Oxley, Mavor v. 
Pyne and Harvey v. Facey are discussed. 

An article of great value to lawyers on account 
of the growing importance of associatians for co- 
operative marketing is the discussion by Aaron 
Sapiro, of the industrial and economic phases of 
“Co-operative Marketing,” in lowa Law Bulletin for 
May. 

Prof. Robert W. Millar, Northwestern Uni- 
versity, presents in Illinois Law Review for May 
a scholarly and instructive study of the generaliza- 
tions concerning procedural method worked out by 
German procedural science, and their place in pro- 
cedural history. The title of the article is “The 
Formative Principles of Civil Procedure.” 

Prof. Hessel E. Yntema, Columbia University, 
contributes an article dealing with some of the ques- 
tions concerning “the relations between the various 
documents establishing and defining the claims 
against Germany for compensation.” The article 
is entitled “The Treaties with Germany and Compen- 
sation for War Damages,” and appears in Columbia 
Law Review for June. In the same journal Prof. 
Edwin W. Patterson, Columbia Law School, dis 
cusses “Some Problems in the Licensing of Insurance 
Companies,” in which he deals with the questions, 
“What is a ‘license’? What are the peculiar ad- 
vantages of the licensing system? What is the 
function of a license; or are there several functions? 
What are the legal consequences of the issuance of 
a license; of the refusal of one; of the revocation 
of one? How are these legal sanctions reinforced 
by extra-legal sanctions?” 

“The Evolution of Constitutional Sales Law in 
New York,” by Dean George G. Bogert, Cornell 
University College of Law, in Cornell Law Quar- 
terly for June furnishes a commentary on the 
Uniform Conditional Sales Act which the profes- 
sion generally will find very helpful. 

“How Lawyers Think,” is the title of a very 
readable little article by Prof. Nathan Isaacs in 
Columbia Law Review for June. 

Rosert H. Freeman. 

School of Law, University of Maryland. 
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PROGRAM FOR FORTY SIXTH ANNUAL MEETING 


Association Will Be Guest of Minnesota Bar on All-Day Excursion to Picturesque Lakes- 
Dr. E. S. Zeballos, Former Minister of Foreign Affairs and Minister of Justice of Ar- 
gentina, Will Represent South America at Minneapolis Meeting—Dates On 
Which Tickets May Be Bought in Passenger Territories 


HOSE who attend the meeting at Minneapolis 
e will be assured not only a program equalling 

in interest any heretofore given at an annual 
meeting, but also delightful recreation suited to the 
vacation season. It is announced that the members 
of the Association will be the guests of the Minne- 
sota bar on Saturday on an all-day excursion to 
Lake Minnetonka, one of the most interesting spots 
in that part of the state. On Friday afternoon, the 
guests will be given an automobile ride around 
Minneapolis and suburbs along the Lake of the 
Isles, Lake Calhoun and Minnehaha Boulevard to 
Minnehaha Falls, returning to starting point by the 
River Boulevard. It is also announced by Mr. A. 
C. Paul, Chairman of the Local Arrangements Com- 
mittee at Minneapolis, that arrangements have been 
made for a ladies’ reception and tea to be given 
Thursday afternoon at the Minneapolis Art Insti 
tute. 

Word has been received from Dr. E. S. Zebal- 
los, of Buenos Aires, former Minister of Foreign 
Affairs and Minister of Justice of Argentina, that 
he accepts the invitation extended by President 
Davis to attend the meeting as representative of 
Latin-America. Dr. Zeballos is a distinguished 
international lawyer and is serving this year as 
president of the International Law Association. It 
is expected that he will deliver a short address be 
fore one of the meetings of the Association, or at 
the annual dinner, but no definite assignment can 
be given him until he arrives in this country and 
indicates his preference. 


Revised Program 
Wednesday morning, August 29, at 10 o'clock. 


President John W. Davis of New York will 
preside. 

Address of Welcome by the Governor of Min- 
nesota. 


Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee 

Nomination and election of members 

Address by the President of the Association. 

Meeting of State delegations for nomination of 
General Council and Vice-President and Local 
Council for each State. 
Wednesday afternoon, August 29, at 2:30 o’clock. 

This will be a joint session of the American 
Bar Association and the Minnesota Bar Association. 

William A. Lancaster, President of the Minne 
sota State Bar Association, will preside. 

Address by Hon. Pierce Butler, Associate Jus- 
tice of the U. S. Supreme Court. 

Wednesday evening, August 29, at 8:00 o’clock. 

Address by The Right Honorable The Earl of 
Birkenhead. 

Election of General Council. 
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9:45 P. M. 
ton Hotel. 
Thursday morning, August 30, at 10:00 o'clock. 
The 


President’s Reception at Leaming 


Reports of Sections and Committees. 
names of Chairmen are given below. 
SECTIONS 


Criminal Law, Edwin M. Abbott. 
Comparative Law, Robert P. Shick. 
Judicial Section, John P. Briscoe 
Legal Education, Silas H. Strawn. 
Patent, Trade- Mark and Copyright 
Law, Charles E. Brock. 
Public Utility Law. John B. Sanborn 
National Conference of Commissioners 
on Uniform State Laws, Nathan 
William MacChesney. 
Conference of Bar Association 
gates, Charles A. Boston. 


10:00 a. m. 
10:05 a. m. 
10:10 a. m. 
10:20 a. m. 
10:30 a. m. 


10:40 a. m. 
10:50 a. m. 


11:00 a. m. Dele 


COM MITTEES 
Professional Ethics and 
Thomas Francis Howe. 


Commerce, Trade and 


Law, W. H. H. Piatt. 


11:10 a. m. Grievances, 


11:20 a.m. Commercial 


11:40a.m. International Law, James Brown Scott. 

12:00 noon. Insurance Law, James C. Jones. 

12:10p.m. Publicity, Frederick A. Brown. 

12:20 p.m. Memorials, W. Thomas Kemp. 

12:25p.m. Membership, Frederick E. Wadhams 

12:35p.m. Jurisprudence and Law Reform, Ever 
ett P. Wheeler. 

1:00 p.m. Adjournment. 


Thursday afternoon, August 30, at 2:00 o’clock 
Special Committee Reports as follows: 


2:00p.m. American Citizenship, R. E. L. Saner, 
Chairman. 

2:30 p.m. Law Enforcement, Charles S. Whit- 
man, Chairman. 

3:00 p.m. Judicial Ethics, Chief Justice Taft, 


Chairman. ' 
Discussion. 
Thursday evening, August 30, at 8:00 o'clock. 


\ddress by Hon. Charles Evans Hughes, Secre 


tary of State. 


Friday morning, August 31, at 10:00 o’clock. 


Statement from Council of American Law In 
stitute by William Draper Lewis, Director. 
Reports of Committees (Continued). 
names of chairman are given below. 
10:30a.m. Classification and Restatement of Law, 
Thomas I. Parkinson. 
Admiralty and Maritime Law, 
C. Burlingham. 

Noteworthy Changes in Statute Law, 
Joseph P. Chamberlain. 
Uniform Judicial Procedure, 

Wall Shelton. 


The 


10:40 a. m. Charles 


10:50 a. m. 


Thomas 


11:00 a. m. 
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Assembly Room B of the 
Radisson Hotel on Tuesday, August 28th. There 
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ay. (For detailed program of the conference of 
Bar Association Delegates see pp. 375-6 of the June 
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(i) The Judicial Section will meet in the 
Empire Room of the Radisson Hotel and the dinner 
will be held at the Minneapolis Club. 

(j) The Comparative Law Bureau will meet 
in the Empire Room of the Radisson Hotel. 

(k) The Section of Patent Law will meet in 
Court Room No. 2. 

(1) The Section of Criminal Law will meet 
in the Viking Room of the Radisson Hotel. 

(m) The National Association of Attorneys 
General will hold its first session in the Empire 
Room of the Radisson Hotel, and its second session 
in Rooms 120-1 of the Radisson. 

Later announcement will be made as to the 
number and dates of meetings of the various sec- 
tions above mentioned (g) to (1). 


Headquarters and Hotels 


The Radisson Hotel, Minneapolis, has been 
selected as headquarters. A list of hotels and prices 
is printed below. Mr. John Junell, First Na- 
tional Bank Building, Minneapolis, Minnesota, has 
charge of reservations for members and delegates. 
In writing to Mr. Junell please state preference of 
hotel, time of arrival, period for which the rooms 
are desired, and how many persons will occupy each 
room. Members may make reservations directly 
with hotel if they so desire. 

Mr. Junell has exhausted all available rooms at 
the Radisson Hotel, but the other hotels listed below 
are conveniently located (see plat on page 376) and 
members will be equally comfortable. These are first- 
class hotels both as to rooms and service. Members 
must realise that no one or two hotels can accommo- 
date even a majority of our members, and the antici- 
pated attendance will require the use of accommoda- 
tions at all of the hotels listed below. 


kKATES—MINNEAPOLIS HOTELS 

(All Rooms with Bath) 

Single (one person) 
Radisson $3.50-$7.00 
Curtis sao 2.00- 4.00 
Dyckman 50- 5.00 4.00- 7.00 
5.00 4.00- 6.50 
3.50 3.50- 5.00 
5.00 5.00- 10.00 
5.00 3.00- 8.00 

3.50 


Hotel Double (two persons) 
$6.00-$10.00 


3.00- 6.00 


uw 


Andrews 
Leamington 
Maryland 
Buckingham 
Ogden 3.00- 
Oak Grove 3.00 5.00 

Note.—Members desiring to stop at Hotels in Saint Paul 
(about 30 minutes ride by motor bus from the Auditorium at 
Minneapolis) will find the rates at the Hotel Saint Paul for 
single room $4-$6 and double room $5-$7, and at the Hotels 
Ryan, St. Francis, Frederick and Commodore for single room 
$3-$5 and double room $4-$6; all rates including bath. 
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Transportation and Special Trips 


Loran L. Lewis, Jr., of Buffalo, Geo. B. Harris of 
Cleveland, John B. Corliss of Detroit, Province M. 
Pogue of Cincinnati, and Louis J. Behan, Chicago, the 
Special Committee on Transportation have submitted 
the following information concerning railroad rates 


and special trips, which will be of service to our 
members in making their plans for the Minneapolis 
gr The chairman of the committee—Mr. Loran 
L. Lewis, Jr., Erie County Savings Bank Building, 
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Buffalo, N. Y.—or other members of the committee 
will gladly furnish additional information. 

1. Summer rates. Summer tourist rates to Min- 
neapolis and return will be in effect from June 1 to 
Sept. 30, 1923, available only for members residing 
in the Pacific Coast and in states west of Rocky Moun- 
tains. Members from these states are requested to 
inquire at the nearest ticket office for schedule of 
rates, which will be based on a single fare and a 
small fraction thereof for the return trip. 

2. Special convention rates. For the benefit of 
members residing in the eastern and southern and all 
mid-western states, including Montana, Wyoming, 
Colorado and all states east of Rocky Mountains, ar- 
rangements have been made with the railroads whereby 
members of the American Bar Association and de- 
pendent members of their families who attend the 
annual meeting will have the benefit of a fare and 
one-half. They will pay full fare going to Minneap- 
olis, and, upon purchasing railroad ticket, will ask for 
a certificate which must be viséd at Minneapolis by 
the Secretary of this Association, thus entitling the 
holder to one-half fare on the return trip. This plan 
is conditional upon a minimum of 250 return trip 
tickets and the return trip must be made via the 
same route as going and within the time specified 
on the ticket. 


The following directions are submitted: 

1. Tickets at regular one-way tariff fare for the going 
journey from the various passenger territories may be 
bought on the following dates: 

From Arizona, British Columbia, California, Nevada, 
Oregon, and Washington, Aug. 17-19, incl, and Aug. 
23-27, incl. (Summer excursion fares on a lower basis 
than certificate plan fares will also be in effect from this 
territory. Tickets on sale daily from May 15-Sept. 15, 
incl., with return limit of October 31, 1923). 

From Colorado (except Julesburg), Idaho, Montana, 
New Mexico, Utah and Wyoming, Aug. 18-20, incl., and 
Aug. 24-28, incl. 

From Oklahoma and Texas, Aug. 18-20, incl., and 
Aug. 24-28, incl. 

From Arkansas, Kansas, Louisiana and Missouri, Aug. 
20-22, incl., and Aug. 25-29, incl. 

From Illinois, Iowa, Kansas, Minnesota, Missouri, 
Nebraska, Nor. Michigan, No. Dakota, So. Dakota, Wis- 
consin, and from Julesburg, Colo., Aug. 20-22, incl., and 
Aug. 25-39, incl. 

From the Central Passenger Territory (approximately 
from the Mississippi River to Allegheny Mountains north 
of the Ohio River), Aug. 20-22, incl., and Aug. 25-29, incl. 

From New England states, Aug. 18-20, incl., and Aug. 
24-28, incl. 

From New York State (east of Buffalo and Sala- 
manca), New Jersey, Pennsylvania (east of Erie, Oil City 
and Pittsburgh), Delaware, Maryland, District of Colum- 
bia, Virginia and West Virginia (east of Wheeling, 
Parkersburg and Kenova), Aug. 18-20, incl. and Aug. 
24-28, incl. 

From Southeastern Passenger territory, dates to be 
later announced. 

2. When purchasing your going ticket, ask for a CER- 
TIFICATE. Do not make the mistake of asking for a 
receipt. See that your certificate is stamped with the same 
date as your ticket. Sign your name to the certificate in ink. 

3. Certificates are not kept at all stations. Ask your 
home station whether you can procure certificates and through 
tickets to the place of meeting. If not, buy a local ticket to 
nearest point where a certificate and through ticket to place 
of meeting can be bought. 

4. Immediately on your arrival at the meeting, present 
your certificate to the endorsing officer, Secretary W. Thomas 
Kemp, as the reduced fare for the return journey will not 
apply unless you are properly identified as provided for by 
the certificate, and your certificate is validated by the Joint 
Agent who will be at the Secretary’s office during the meeting 

5. If the necessary minimum of 250 regularly issued 
certificates are presented to the Joint Agent, and your cer- 
tificate is validated, you will be entitled to a return ticket via 
the same route as the going journey at one-half of the nor- 


mal one-way tariff fare from place of mecting to point at 
which your certificate was issued up to and including Sep- 
tember 5th, 1923. 

6. Return tickets issued at the reduced fare will not b 
good on any limited train on which such reduced fare trans- 
portation is not honored. 

3. Special trip via Great Lakes. special trip 
going to Minneapolis via the Great Lakes has been 
arranged and will be in charge of our Transportation 
Committee. All members who can avail themselves of 
this route are urged to do so, as the party will be to- 
gether on the steamer throughout a delightful trip of 
four days’ duration with several stops at interesting 
points en route. This special trip will be made on the 
steamer Juniata of the Great Lakes Transportation 
Company, leaving Buffalo on Thursday, August 23, at 
9:00 A. M., arriving the same day in Cleveland at 
10:00 P. M., and leaving Cleveland one hour later 
arriving in Detroit, Friday, August 24, at 7:00 A 
M., and leaving two hours later; arriving at Mackina: 
Island, Saturday, August 25, at 9:00 A. M., remaining 
two hours; arriving at Sault Ste. Marie the same day 
at 6:00 P. M., and leaving one hour later; arriving at 
Houghton, Mich., Sunday, August 26, at noon and 
remaining five hours; arriving at Duluth Monday, 
August 27, at 7:30 A. M. 

Mr. H. G. Gearhart, First National Bank Build 
ing, Duluth, Minn., a member of the Entertainment 
Committee of the Minnesota Bar Association, is 
arranging an automobile trip around Duluth and 
suburbs during the forenoon. Members will board a 
special train via Northern Pacific Railroad from Du 
luth to Minneapolis and will arrive in Minneapolis 
about 6:30 P. M., August 27th. 


This lake trip is available for members from the 
eastern, southern and some other states. Members 
may join steamer at Buffalo, Cleveland or Detroit. 
The combined rail and steamer fares one way in- 
cluding meals on steamer and one berth in inside room 
are as follows 


Boston to Minneapolis ................ . .874.92 
New York to Minneapolis.............. -». 72.82 
Philadelphia to Minneapolis............... 71.98 
Baltimore to Minneapolis ................. 71.27 
Buffalo to Minneapolis.............. 57.00 
Cleveland to Minneapolis ................ 52.50 
Detroit to Minneapolis .................. 47.00 


Supplemental charges for better room accommo- 
dations are from $5.00 to $12.00 per person. Pullman 
fares to be added. 

The return trip may be made by rail or by lake 
steamer regular schedule. 

Reservations for the special lake trip are in charg 
of Mr. Loran L. Lewis, Jr., Erie County Savings Bank 
Building, Buffalo, N. Y. Members are requested to 
communicate with Mr. Lewis at their earliest con- 
venience, stating room accommodations desired and 
place at which steamer will be boarded—Buffalo, 
Cleveland or Detroit. In securing tickets to Minne- 
apolis members should purchase Mig ae ng from 
Duluth to Minneapolis by Northern Pacific Railroad 
which supplies special train above mentioned. 


4. Other trips before or after meeting. The 
Committee has collected much data upon various inter- 
esting tours which may readily be combined with the 
trip to Minneapolis. Space permits a mere reference 
to these tours, but further detailed information can 
be obtained from the Committee or from the nearest 
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the Executive Commit 


st Meeting 
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One Day’s Rest in Seven. 
Scope and Program. 
Primary Act for Federal Officers. 
Compacts and Agreements between States. 
Governing the Use of Highways by Vehicles. 
8:00 P. M. 
Consideration of 
Third Tentative 
gage Act 
Report of Nominating Committee. 
Wednesday, August 22 
9:30 A. M. 
Consideration of 
Third Tentative 
gage Act. 
8:00 P. M. 
Consideration of 
Second Tentative Draft of an Act for Secur 
ing Compulsory Attendance of Non-Resident 
Witnesses in Civil and Criminal Cases. 
Second Tentative Draft of a Uniform Act for 
the Extradition of Persons Charged with 
Crime. 
Amendments to the 
ments Acts. 
Thursday, August 23 
9:30 A. M. Firtru Session 
onsideration of 
Tenth Tentative Draft of a Uniform Incor- 
poration Act. 
8:00 P. M. 
‘onsideration of 
Second Tentative 
tration Act. 
Friday, August 24 
9:30 A. M. SEVENTH 
‘onsideration of 
Second Tentative Draft of a Uniform Act on 
Joint Parental Guardianship of Children. 
Report of Committee on Uniform Commer- 
cial Acts. 
8:00 P. M. 
‘onsideration of 
First Tentative Draft of a Uniform Securities 
Act. 


SECOND SESSION 


Draft of a Uniform Mort- 


-THIRD SESSION 


Draft of a Uniform Mort- 


FourTH SESSION 


Uniform Acknowledg- 


Sixty SESSION 


Draft of a Uniform Arbi- 


SESSION 


EIGHTH SESSION 


Saturday, August 25 
9:30 A. M. NiIntTH 
onsideration of 
First Tentative Draft of a Uniform Chattel 
Mortgage Act. 
Monday, August 27 
9:30 A. M. 
‘onsideration of 
Report of Committee on a Uniform Act for a 
Tribunal to Determine Industrial Disputes. 
8:00 P. M. Eeventu Session 


Unfinished business. 


SESSION 


TENTH SESSION 


Law Alumni Luncheon 
There will be a luncheon of the University of 


Michigan Law Alumni on Thursday, Aug. 30, to 
which all Michigan Law graduates are welcome. Those 
expecting to attend will please notify Mr. John Junell, 
630 First National—Soo Line Building, Minneapolis, 
Minn. 


and Attend- 
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An American Bar Special Train From Dixie to 
Pacific Coast, Western Canada, Jasper 
Park and a Two-Days’ Boat Trip 

A large delegation from the South Atlantic 
States to the Minneapolis meeting of the American 
Bar Association is assured, Lawyers from the 
Carolinas, Georgia, Tennessee, Alabama and Flor- 
ida are organizing a special train which will leave 
Spartanburg, August 4th, routed via Atlanta, Chat- 
tanooga and Nashville. 

This party will spend one day at Colorado 
Springs, visiting Pike’s Peak, Cave of the Winds, 
Garden of Gods; will make short stop at Salt 
Lake City, enjoying an organ recital at the Mormon 
Temple; four and one-half days will be spent in 
Yellowstone Park; short stop will be made at 
Riverside, having breakfast at Old Mission Inn; 
two days at Los Angeles, visiting Catalina Islands; 
two days at San Francisco, taking trip to Mt. Tamal- 
pais, Muir Wood, etc.; one day at Portland and on 
the Columbia Highway Drive; thence to Van- 
couver, and from there taking a two-days’ boat trip 
to Prince Rupert; thence via Jasper Park and 
Winnipeg to Minneapolis arriving on the morning 
of August 29th in time for the opening session of 
the American Bar Association. Returning the party 
will spend two days in Chicago, getting back to 
Spartanburg September 4th. 

Having a special train will add much to the 
enjoyment of the trip, the plan being to have all- 
steel Pullman cars, with diners, club, baggage and 
observation cars. 

The indications are that a large number of 


lawyers in the Southeast are going to take ad- 
vantage of the trip, and the Committee will assign 
Pullman reservations in the order in which applica- 
tions are made, but is emphatic in stating that all 
reservations must be made and paid for not later 
than July 25th, as that will allow only nine days 
in which to assemble the necessary trains. 

The Committee will sell all tickets through R 
C. Cotner, of the Southern Railway. This is don 
to prevent confusion and secure uniform routing on 
all tickets. The Committee says there will not be 
any deviations from routing given in the itinerary 
and all tickets and Pullman reservations must be 
paid for not later than July 25th; that only a suffi 
cient number of sleepers will be chartered to ac- 
commodate those who make reservations by that 
date. No reservations will be cancelled, but in case 
a party after paying for reservations finds he is 
unable to go, the Committee will allow his reserva 
tion to be transferred to some one else, and will do 
all it can to assist in making such transfer. This 
is absolutely necessary because the train will be 
chartered and the Committee will have to pay fo 
it whether it is used or not. 

The cost of the trip, including all side trips 
and thirty-three meals furnished as set out in the 
itinerary, is as follows: 

- $289.95 


259.95 


Lower berth 
Upper berth 
Two persons in lower berth (each).... . 234.95 
Compartment two persons (each)..... 300.00 
Drawing room three persons (each) ' .. 360.00 
Estimating the sixty meals not furnished by the 
Committee and paid for individually at $1.25 each 
Wet BE bi ccss ss ~~» 975.00 




















1 UNION STATION ay ae | ee ee 
2 MitwAaunet STATION a ee = 
3 Covarr House JL | = Js * 
4 Posr orrice If | Teas 
ST sMupirornium L . 
6 NENNE PIN-ORPHEUM THEATER lf ] [ ‘] 
7 SwvBeERT THEATER I  _=—_ = 
8 J srAecer . “1 iT WI 

a | oe 
9 Rapissonw Nores = if he a 
10 Drennan - ad 6 Ji ICICI - 
il ANDREWS ” ™ o _= | | 
tmore = JOC 
IS CVATISS ” Tf oe f os [ p 
44 LeaminerTon + ew Sas —s § 
45) Onn Grove. « ~y STL YC 7 pel 

r—™~ ed 
he MARYLAND ~~ 6 ™/Y te L / Pe 
47 Vennoome Ps / ~ L f/pR™~/ 
48 Robens eJS/\ySSY/D~ 1 ) p> 
et 4 J, ev 44 > 
/3 BUCKINGHAM 4 Iw, Qe 6 hfe Wo = 
20 DowaLD yy SS [MS / 
ML De YS SOAP XEN: 






y 
K 


a O6DEN + 7 Nh 


JWILILIUIUL 


To cost of your berth and es 
timated cost of meals you will add 
railroad fare, including surcharge, 


which for round trip is as fol- 
J lows: 


Any additional information, 
and exact railroad fare from any 
station not listed above in the 
Southeast will be furnished on 
application to R. C. Cotner, D. P. 
A., Southern Railway, Spartan- 
burg, S. C.; or Cornelius Otts, 
Chairman Committee on Trans- 
portation, Spartanburg, S. C. 


From Asheville, N. ¢ $164.33 

From Atlanta, N. C 159.18 

From Augusta, Ga . 169.65 

From Birmingham, Ala 148.70 

From Chattanooga, Tenn. 152.48 

From Greensboro, N. C.. 170.98 

From Jacksonville, Fla 173.97 

From Macon, Ga . 162.75 

From Mobile, Ala . 152.43 

From Montgomery, Ala. 151.40 

From Nashville, Tenn. .. 144.85 

ae From Pensacola, Fla . 155.59 

1 II From Raleigh, N. C . 175.48 

r | 1 | From Richmond, Va. . 176.10 

re From Spartanburg, S. C. 168.75 

}I J From Savannah, Ga 173.29 

“rd From St. Louis, Mo . 139.30 
Aud 

JL 


Reservations are now being 
made, and sections will be as- 
signed in the order applications 
are received when accompanied 


LocAT/ON oF by check. All communications 





MINNEAPOLIS HOTELS, ETC. 


should be addressed to Cornelius 








Otts, Chairman Committee, Spar- 
tanburg, S. C. 





























ABOUT OUR MONOPOLY LAWS 


s‘rief Summary of Important Subject—Statutes of Edward I1I—Old Monopolies—Re- 
straint of Trade—Growth of Law in America—Trusts—Holding Company 
Merger—Steel and Packers Cases 


‘ 
Pas) 


By Jonn H. Atwoop 
Of the Kansas City Bar 


udy of segre- pressed will of the class, dominant at the time it came 
ons; but the into being; and until late in the Eighteenth Century, 
understanding the one dominant class in England was the landhold- 
a course ing class. The advantage that a landlord creditor now 
fall into error. has as over ordinary creditors is a relic of the land- 
» enacted “anti- lord-made law that we speak of with such pride as the 
ive been inter- Common Law. 

ts number hun Engrossing, Regrating and Forestalling 
hange. Judicial 
nsive to public 
gs from one ex- 
ews in, perhaps 
- demand. Again, too, 
of whom are 
less, and all of whom are very busy, frequently 
utterance to mere d n, which are treated by 
e diligent ad\ seeking helpful words for his 
le of the argument, as the complete burden of that 


The enactments in the reign of Edward III relative 
to engrossing, regrating, and forestalling are perhaps 
the first laws against monopoly; but the protection of 
the public, which is the prime purpose of our anti- 
monopoly law, was the last thing in the mind of the 
English Parliament when it enacted those statutes in 
the ninth year of the reign of Edward III. Remember 
that at that time commerce was almost nonexistent in 
England. There were the little market towns, where 
the cobbler and the tailor carried on their crafts along 
with their agricultural pursuits, which at least equally 
divided their time with their craft. A fair presentment 

The shift licial mind is illustrated as per- of this life is given by Scott in the person of Simon 
fectly in the decisions resting upon that act as in State the Glover in The Fair Maid of Perth. To this mar- 

urt decisions man who will say that he can ket town the adjacent peasants brought their farm 
reconcile the Knight , the Trans-Missouri Freight products for sale; the landlord, who, of course, had a 
\ssociation case, tandar il case, the American prime interest in the land’s getting as large returns as 
obacco case, and t t ase, will be making a state- possible, found that by the intervention of the middle 
ent that puts | itation for candor to the hazard. men the whole of the market price did not come to the 
usually understood, emascu- pocket of the peasant, which fact was bound to lessen 
ns-Missouri Freight Association that which came to the exchequer of his lord, and to 
t tl rility that many think the end that the landlord should have nobody between 
ave; while the Standard Oil the consumer and himself save his tenant alone, these 
ljusted the courts’ relation to three statutes were enacted. 

decision upon the facts These laws of Edward III were strengthened by 
yw long the Supreme enactments similar in purpose, if different in kind, in 
attitude toward this the early years of Edward VI, and thus the situation 
needs no very pro-_ stood, until there had been developed a commercial 

ial utterance to know that a case class unknown at the time these laws were enacted. 

hat court was in those Early English Conditions 

ECTS OF In the thirteenth, fourteenth, and fifteenth cen- 
turies the English merchant was almost an unknown 
Sources quantity. English life was almost wholly agricultural : 
t adds to the confusion is the _ the little foreign commerce that the island knew, con 
h the thought and fined largely to tin and wool, was in the hands of the 
terminology of tl pect of the laws are drawn. Some Italian merchants and the Hanseatic League ; the popu 
nowledge of thes urces is needed before the in- lation of England at the time of the conquest was littl 
mclusions; and that more than one million and in Elizabeth’s time was less 
single book, it than six million—less than the present population of 
One should know New York City. But following hard upon the heels of 
History of England, the discovery of America, the sailor men of England 


The Sherman Act 


tne vi 


vergence ot t es trom W 


idors, Levi’s History of emulated the Phoenicians of old and fared forth upon 
ommerce, Halla titutional History of Eng- the sea in search of rich returns, and were not alto- 
und, Lecky’s History of gland in the Eighteenth gether too particular to keep the line between piracy 
entury, Dillaye’s Monopoly, Hewin’s English Trade and trade strictly drawn. In the eyes of the Spaniards 
nd Finance, Hirst’s Monopolies, Trusts and Kartells, of that day Drake, Hawkins, and Raleigh, and men of 
nd Cunninghat nglish Industry and Commerce in their ilk were far more pirates than merchants. 
» Early and |} Ile ges, or books covering the An illustration of the adventurous character of 
grout Witl such information, one is apt these merchants is found in the fact that the trade of 
lish law, as is all law, is the ex- northern Europe and England was for many years 
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largely in the hands of a guild whose name was “The 
Merchant Adventurers,” who had depots and headquar- 
ters at London, Hamburg, Bruges, and other cities of 
Europe. 

Industrial and Commercial Growth 


When the utility of coal as a fuel was discovered 
the factory system of production superseded home pro- 
duction; for it must be remembered that until the 
eighteenth century manufacturing, so-called, was car- 
ried on by the master weaver, tanner, or chandler, 
who conducted his business in his own home or the 
shop adjacent thereto, and conducted it with a journey- 
man workman or two and an appropriate number of 
apprentices. It was only when the power of steam was 
discovered that the factory system of production came 
into being, which caused the marvelous commercial 
growth, that is the boast of Englishmen. And with this 
growth came rapidly augmenting riches, and with the 
riches proportionate power; and by the time that 
George III came to the throne the merchant class had 
come to be of such weight in the council of the nation 
that they were able to have repealed, in a large meas- 
ure, these old acts of Edward III, which were hobbles 
to trade in a degree very much greater than the orig- 
inators intended them to be; but it was not until the 
Victorian period, well into the nineteenth century, 
that the last of these acts was repealed. 

There are two other sources from which the pres- 
ent law of monopoly has come, to-wit: the old law o/ 
monopoly and the law against the restraint of trade 
and while these two have run into one another as the 
law has developed, they had separate original purposes, 
and at the beginning were far apart. 

Old Monopolies 


In the beginning monopoly could come alone from 
the King. Our knowledge of the earliest monopolies is 
not great. Hirst states that patents of monopoly were 
granted by the York and Lancaster kings but no au- 
thority is cited, but we know that some monopolies were 
granted by Henry VIII, though many more by his 
gifted daughter Elizabeth. Monopoly as then employed 
was a word that meant a conveying of power by royal 
commission or grant, to a certain person or corporation 
to completely dominate a certain aspect of the business 
of the realm; and made it unlawful for any except the 
favored one to deal in the subject of the monopoly. 

In that early day even there was no lack of justifi- 
cation for the granting of these privileges. When Eliza- 
beth granted to the Earl of Essex his monopoly of play- 
ing cards, she did it solely for the love she bore her 
loyal lieges, because too many of the apprentices and 
craftsmen were given to vain consumption of time in 
the playing of cards and gambling, and a monopoly 
which would result in increasing the price of cards 
would tend to diminish the evil. The monopoly of 
refined flours was excused upon the ground that the 
common folks were too given to pampering their bellies 
with fine eating, which tickled the palate and did not 
properly nourish the body. 

So it is seen that, as the devil can quote Scripture 
for his purpose upon occasion, the monopolist from the 
beginning has been ready with a justification for his 
conceded evil. 

Early in the seventeenth century and while Eliza- 
beth yet was queen, the monopolies came to be such a 
crying evil that Parliamentary protest resulted and the 
queen promised to abate them; when James I came to 
the throne, he decried their existence but later fell into 
the habit of his predecessors and granted them and 
continued so to do until his power was markedly 


curbed by act of Parliament in 1624; but it was not 
until the Revolution and the enthroning of William and 
Mary in 1689, that monopolies were wiped out by 
sweeping enactment which declared that no such grant 
of power could lawfully come from anybody but Parlia- 
ment, and from then till now the only lawful monopo- 
lies have been those based upon invention patents. 

One might say a word in passing of that hard 
headed old lawyer Coke and his loyalty to the law in 
declaring the King’s pet monopolies unlawful, the stor 
of which is told in the case of Darsey v. Allen, 11th 
Coke. 

So, while we use the term monopolies, as_thoug! 
it had the same meaning as it had in the long ago, w: 
are speaking of things with a very different origin fron 
what were called monopolies when the word was first 
employed. 

Restraint of Trade 

Early in the development of the commercial life i: 
England there appeared a legal principle laid down by 
the judges, without reference to any parliamentary 
enactment, known as the rule against the restraints of 
trade; it had an entirely different purpose at its begin 
ning from what it later acquired. The law of restraint 
of trade was a declaration that one could not convey his 
business to another and agree to abstain from working 
at his craft because such contracts were against public 
policy, not because they tend to diminish competition, 
and so enhance the price of goods, as that was not in 
the minds of the common-law judges who first promul- 
gated that rule, but because such a contract would take 
from the vendor his means of livelihood and cause him 
to become a charge on the community, or compel him 
to remove from the state and thus take from the state 
a producer. On this subject interesting reading is 
found in Mitchel v. Reynolds, 1 Peere Williams, 181, 
and the note on that case in 1 Smith’s Leading Cases, 
765. See, too, Taylor v. Blanchard, 13 Allen, 375. 
As conditions changed the reason for the rule changed. 
For the reason cited they held such contracts void, and 
later the reason was added that still attaches to the 
rule, namely, that it diminished competition. 


Growth of the Law in America 


As we all know, when our Government was born 
the notion largely prevailed that Jefferson so earnestly 
propounded and defended, that that government was 
best that governed the least; and it is not strange that 
such should have then been the state of the public mind. 
Remember who our forefathers were. They were Eng- 
lishmen who were Puritans, Quakers, and Catholics, 
and Huguenot French, who had left their countries 
because in those countries they had been legislated to 
death. The Nonconforming Act and the brutal 
tyrannies of Laud found companions in France in the 
revocation of the Edict of Nantes and the other mani 
festations of the bigotry of Louis XIV. Men’s re 
ligion was regulated by statute, hours of labor and 
wages and trade were hobbled and hampered by 
meddlesome and ill-digested laws in both the island 
Kingdom and the Bourbon realm across the Channel 
So complex were the laws of France that, as Voltaire 
said, in journeying across that country a man changed 
laws oftener than he changed horses. So, a people 
who has suffered from overlegislation not unnaturally 
concluded that the Jeffersonian idea was right, and 
that in the matter of religion and business it should be 
each man for himself. 

Trade in this country waxed and grew, as our 
population increased and one stretch of western wilder 
ness after another became tributary to civilization 
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Holding Company 

These decisions and the enactment of the Sher- 
man Anti-Trust Law in 1890 caused the corporate 
lawyers to evolve some other means by which the 
monopolistic idea could be legalized, and between 
1888 and in 1893 a series of laws were enacted by 
New Jersey and other States looking to the legalizing 
of holding companies. As we all know, the old trust 
agreement effectuated the monopolistic purpose by 
the stockholders of the combining companies deliver- 
ing their stock to trustees, who issued trust certificates 
therefor and collected and distributed dividends for 
the corporations whose stocks were so trusted. The 
decisions in New York and Ohio and the Sherman 
Act, caused to be evolved a class of State enactments, 
of which the archtype was the corporate laws of New 
Jersey. 

The holding company simply became the holder 
of the stocks of the combining companies and per 
formed the tasks that theretofore had been performed 
by trustees. This was deemed by many to avoid the 
consequences to the monopolists resulting from the 
enactment of the Sherman law; but the U. S. Supreme 
Court, in the Northern Securities case (Northern 
Securities Co. v. 193 U. S. 197), in 1903, de- 
clared such an arrangement void, because violative of 
the letter and spirit of the Sherman Anti-trust Act. 

Thus there had been overthrown two monopolistic 
devices, to-wit, the trust agreement and the holding 
company. 

Merger 

Then came the idea of the merger ; that is, having 
one company eliminate competition by buying up com- 
petitors and thus controlling all competition by actual 
ownership of the sources of production. But this, in 
the Tobacco Company case, was held to be — 
(U.S. v. American Tobacco Company, 221 U.S. 196). 
In a word, the situation might be stated to be: “ie mat- 
ters not what coating the monopolists employ—if the 
wrongful purposes and accomplishments are there, the 
courts will cut through the shell and get to the heart of 
the wrong—at least they have the power so to do. 
Thus in 1911 the courts had met and overthrown three 
instrumentalities of monopoly that had been, at the 
times of their creation, deemed to be within the law— 
the trust agreement, the holding company, and the 
merger; and, as stated supra, the law has now gotten 
to the point where the facts of each case must de- 
termine the court’s action in that case. 

Purposes of This Law 
The people must eat and be clad; the necessities 
life they must have, and should have them at a 
reasonable price. Leave to any man or set of men the 
unrestrained power to fix prices on their own goods 
and human greed will be sure to establish the rule of 
unreason; few, indeed, are possessed of that rarest of 
wisdom, the wisdom of moderation. As Adam Smith, 
the father of political economy, said in 1776—(Adam 
Smith’s Wealth of Nations, Vol. 1, page 146) 

People of the same trade seldom meet together, even 

for merriment and diversion, but the conversation ends 

in a conspiracy against the public or in some contrivance 


to raise prices. 
The only way that prices can be controlled that 


at all fits our plan of government as at present in- 
terpreted is to maintain competition. “Competition,” 
says Montesquieu, “sets a just value on merchandise. . 
With the skill in combination that now obtains, com- 
petition is but a sorry safeguard, but it’s the only one 
Congress has given us, and our lawmakers have pre- 
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sented as a touchstone this: Does the thing in question 
diminish competition? At one time it was held that 
the combination would be condemned if it abated com- 
petition at all (7rans-Missouri Freight Association 
case), but under the rule of reason (Standard Oi! 
case) it now is held that there must be undue or un- 
reasonable trade restraint for it to fall within the con- 
demnation of the act; but never has it been held that 
an organization that was an absolute monopoly ts a 


, 
lawful thing. The Steel Case 

The Steel case has, by many, been taken to mean 
that the Supreme Court has approved a monopoly, and 
justified it by showing an absence of nefarious 
methods. This is due to careless reading, and to the 
fact that many gratuitous observations are found in 
the majority opinion in that case, not necessary to a 
determination of the issues then before the court. The 
court found that the United States Steel Corporation 
did not constitute a monopoly, and having so found, 
the prayer of the Government had to be denied. On 
page 444 of 251 U. S. (Steel case), is the following: 

We have seen that the judges of the District Court 

unanimously concurred in the view that the corporation 
did not achieve monopoly, and such is our deduction, 

Thus it is seen that the case, deemed by some to 
declare that a monopoly may lawfully exist, when so 
understood, has been misinterpreted. This misconcep- 
tion, perhaps, is largely due to the fact that the Steel 
Corporation has been so generally understood to be a 
monopoly that action of the court in permitting it to 
stand was interpreted in the way indicated supra. 

Packers Case 

When the meat-packing cases which finally went 

to consent decree were under consideration, I, as 


Special Assistant to the Attorney General, urged upon 
him that the only remedy that would be at all effectual 
would be a receivership resting upon that principle of 
the law which permits a court of equity to impound 
property that is being employed as an instrument for 
law violation. This was a proposition somewhat novel 
in application, but entirely sound in principle. I in 
sisted then, as I do here, that there is among the in 
herent powers of government the power of self- 
preservation, and with or without special legislative 
enactment, the courts of any government have the right 
to declare unlawful any combination or situation that 
lays the ax under the root of the common weal. 


The Result of the Cases 


We might analyze all the antitrust cases, but the 
result would not be profitable in proportion to the 
labor. In almost every case sentences could be found 
that would support the contention that the Sherman 
Act was really never meant to control any business of 
size, and from the same decision excerpts could be 
taken that would be almost as strong as the strongest 
utterances in the joint Freight Association case. 

And so it comes in the last analysis to this: A 
court, in passing upon a particular case, has no hard 
and fast rules by which it can determine what the 
judgment should be. 

Cases will come to the courts where the applica 
tion of the Rule of Reason may be far from easy, but 
when there is no criminal purpose disclosed its applica- 
tion can do no great violence to the purposes of the 
act, and if applied by the careful judge who permits 
the light of his conscience to shine undisturbed by the 
lenses of prejudice, the legislative intention will be in 
a great measure realized. 


DECISIVE BATTLES OF CONSTITUTIONAL LAW 


VI. THE CHARLES RIVER BRIDGE CASE 


(The Charles River Bridge vs. The Warren Bridge, 11th Peters, 420) 


By F. Dumont SMITH 
Of the Hutchinson, Kansas, Bar 


EFORE Marshall’s death in 1835 the oppressive 
force of the Dartmouth College case, carried as it 
was to extravagant lengths by the inferior Federal 

courts and by some State courts, was severely felt. 
Improvident grants of exclusive privileges by the 
Crown before the Revolution and by the new states 
after it, were cramping growing communities and 
stifling new enterprise. The old turnpike companies, 
whose roads were falling into decay, but who claimed 
a monopoly in the territory which they traveled, hung 
as a threat over the investment of capital in new rail- 
road and canal enterprises. The decision in the 
Charles River Bridge Case was therefore awaited 
with the utmost anxiety. 

Of the “old court”, as it was called, there re- 
mained only Thompson and Story. McLean was ap- 
pointed in 1829, Baldwin in 1830, Wayne in 1834, 
Barber and Taney in 1836, all by Jackson. At 
Marshall’s death the Charles River Bridge Case, Bris- 
coe vs. Bank of Kentucky (9th Peters, 85), involving 
the right of the State to permit a state bank to issue 
bank notes, and the case of New York vs. Miln (11th 


Peters 102), involving the right of a state to impose 
certain restriction on foreign commerce, were left un- 
decided. Of these the Charles River Bridge Case was 
the most important. It was argued first in 1831. 
Owing to the absence or disability of two of the judges 
and the inability of the remainder, to agree upon an 
opinion by a majority of the court, it was continued. 

The case of Green vs. Biddle (8th Wheat. 1), 
which had been decided by a minority of the court 
and deprived hundreds of the pioneers of Kentucky, 
not only of their lands, but of the improvements which 
they had placed upon them, had subjected the court to 
the bitterest criticism. Marshall was determined that 
thereafter there should be no decision in an important 
case by a divided court, unless the majority agreed 
The case was again continued, in 1832 and 1834, and 
was reargued in January 1837, Webster and Dutton 
appearing for the plaintiff in error, The Charles River 
Bridge Company, and Simon Greenleaf and John 
Davis, all of Massachusetts, appearing for the defend- 
ant in error, the Warren Bridge Company. 

The facts in the case were, that in 1650 the legis- 
lature of Massachusetts granted to the President of 
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DECISIVE BATTLES OF CONSTITUTIONAL LAW 


oO operate a Having thus stated the contentions of the plaintiff 
by lease or in error he discusses the result upon the old ferry 
In 1785 a charter of the granting of the bridge charter, which 
“The Pro- with the consent of Harvard College destroyed the 
a charter ferry rights, created a new means of travel and a new 
und operate a_ obligation to the college, and holds that this annulled 
rtain tolls, the forever all rights under the old ferry grant, and ends 
uunds annually to the discussion upon that point. 
forty years He then discusses earlier decisions of the court, 
he common- opinions both by Marshall and Story. 


ited In 1792 But we are not now left to determine, for the first 
rs, making its time, the rules by which public grants are to be construed 
in this country. The subject has already been considered 
. in this court, and the rule of construction above stated, 
he proprietors Uf fully established. In the case of The United States v. 
of erecting an Arredondo (8 Pet., 738) the leading cases upon this sub 
ject are collected together by the learned judge who de- 
livered the opinion of the court, and the principle recog 
the Charlestown nized, that in grants by the public nothing passes by 
termination on the implication. 
their trafic from The rule is still more clearly and plainly stated in 
a) eee , the case of Jackson v. Lamphire, in 3 Pet. 289. That 
which centered was a grant of land by the State; and in speaking of this 
doctrine of implied covenants in grants by the State, the 
court use the following language, which is strikingly 
applicable to the case at bar: “The only contract made by 
m as the ex the State is the grant to John Cornelius, his heirs and 
reimbursed. assigns, of the land in question. The patent contains no 
covenant to do, or not to do any further act in relation 
to the land; and we do not feel ourselves at liberty, in 
t plead, that this case, to create one by implication. The State has not 
had been reim- by this act, impaired the force of the grant; it does not 
profess or attempt to take the land from the assigns of 
2 Cornelius and give it to one not claiming under him; 
nd naturally had neither does the award produce that effect; the grant 
and franchise of the remains in full force; the property conveyed is held by 
the grantee, and the State assents no claim to it.” 
; : pail The same rule of construction is also stated in the 
pply the principle ot ase of Beatty v. Knowler (4 Pet. 168) decided in this 
ct of the legislature court in 1830. In delivering their opinion in that case, 
equently be the court say; “That a corporation is strictly limited to 
alue of the the exercise of those powers which are specifically con 
, of : ferred on it, will not be denied. The exercise of the 
idge. Not only corporate franchise being restrictive of individual rights, 
effect annulled cannot be extended beyond the letter and spirit of the act 
d College of incorporation uf ; 
had But the case most analogous to this, and in which the 
’ question came more directly before the court is the case 
The Providence Bank v. Billings & Pittman (4 Pet. 514), 
that he de and which was decided in 1830. 
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ingular clearness He quotes the late Chief Justice in the Providenc 
ontentions of the Bank case: 


ner in which he “as the whole community is interested in retaining it un- 
ns of the old diminished, that community has a right to insist that its 
abandonment ought not to be presumed, in a case in which 
the deliberate purpose of the State to abandon it does 


ipon two not appear. 


Db aa 
‘to the right Then comes a striking note indicative of Taney’s 
Boston; that future policy on the bench. For the first time “happi- 
ture had not ness and prosperity of the community”, is put to the 
same line of fore, as against vested rights, which had so strong a 


f the col 
n of the hold on the old court. 


charter of It may perhaps be said that in the case of The Provi 

1 in “the dence Bank, this court were speaking of the taxing 

that under power; which is of vital importance to the very existence 
right, the of every government. But the object and end of all gov- 

ive in that ernment is to promote the happiness and prosperity of 

1. That in- the community by which it is established, and it can 
Legislature never be assumed that the government intended to diminish 

eir true con its power of accomplishing the end for which it was 
gislature would created. And in a country like ours, free, active and 
ly a free one, enterprising, continually advancing in numbers and wealth, 
line of travel new channels of communication are daily found neces- 
prietors of the sary, both for travel and trade, and are essential to the 
of no value; comfort, convenience and prosperity of the people. A 
grant of the State ought never to be presumed to surrender this power, 
he proprietors because, like the taxing power, the whole community have 
of the State an interest in preserving it undiminished. And when a 
f the Warren corporation alleges that a State has surrendered for sev- 
ne or both of enty years, its power of improvement and public accom- 
modation, in a great and important line of travel, along 
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which a vast number of its citizens must Gaily pass, the 
community have a right to insist, in the language of this 
court above quoted, “that its abandonment ought not to be 
presumed in a case in which the delil berate purpose ¢ f the 
State to abandon it does not appear. 

He comes then to consider the most potent argu- 
ment against these special privileges so strongly and 
firmly insisted upon under the claimed doctrine of the 
Dartmouth College Case: 

Indeed, the practice and usage of almost every State 
in the Union old enough to have commenced the work of 
internal improvement, is opposed to the doctrine contended 
for on the part of the plaintiffs in error. Turnpike roads 
have been made in succession, on the same line of travel; 
the latter ones interfering materially with the profits of 
the first. These corporations have, in some instances, been 
utterly ruined by the introduction of newer and better 
modes of transportation and traveling. In some cases rail- 
roads have rendered the turnpike roads on the same line 
of travel so entirely useless, that the franchise of the turn- 
pike corporation is not worth preserving. Yet in none of 
these cases have the corporations supposed that their 
privileges were invaded, or any contract violated on the 
part of the State. 

He concludes, with what seems to be an irresist- 
zble argument against the contention of the old bridge 
company. Not merely the impolicy and improvidence 
of such grants, but the practical impossibility of limit- 
ing them when once recognized : 

We can not deal thus with the rights reserved to the 
States ; and by legal intendments and mere technical rea- 
soning, take away from them any portion of that power 
over their own internal police and improvement, which 
is so necessary to their well being and prosperity. 

And what would be the fruits of this doctrine of im- 
plied contracts on the part of the States, and of property 
in a line of travel by a corporation, if it should now be 
sanctioned by this court? To what results would it lead 
us? If it is to be found in the charter to this bridge, 
the same process of reasoning must discover it in the 
various acts which have been passed within the last forty 
years, for turnpike companies. And what is to be the ex- 
tent of the privileges of exclusion on the different sides 
of the road? The counsel who have so ably argued this 
case, have not attempted to define it by any certain 
boundaries. How far must the new improvements be 
distant from the old one? How near may you approach 
without invading its rights in the privileged line? If 
this court should establish the principles now contended 
for, what is to become of the numerous railroads estab- 
lished on the same line of travel with turnpike companies ; 
and which have rendered the franchises of the turnpike 
corporations of no value? Let it be once understood that 
such charters carry with them these implied contracts, and 
give this unknown and undefined property in a line of 
traveling, and you will soon find the old turnpike corpo- 
rations awakening from their sleep, and calling upon 
this court to put down the improvements which have 
taken their place.. The millions of property which have 
been invested in railroads and canals, upon lines of travel 
which have been before occupied by turnpike corporations 
will be put in jeopardy. We shall be thrown back to the 
improvements of the last century, and obliged to stand 
still until the claims of the old turnpike corporations shall 
be satisfied, and they shall consent to permit these States 
to avail themselves of the lights of modern science, and 
to partake of the benefit of those improvements which are 
now adding to the wealth and prosperity, and the con- 
venience and comfort, of every other part of the civilized 
world. Nor is this all. This court will find itself com- 
pelled to fix, by some arbitrary rule, the width of this 
new kind of property in a line of travel; for if such a 
right of property exists, we shall have no lights to guide 
us in marking out its extent, unless, indeed, we resort to 
the old feudal grants, and to the exclusive rights of 
ferries, by prescription, between towns; and are prepared 
to decide that when a turnpike road from one town to an- 
other had been made, no railroad or canal between these 
two points, could afterwards be established. This court 
is not prepared to sanction prineiples which must lead 
to such results. 


The opinion is a long one, worthy of the study 
of every lawyer. I have given the claim of the plaintiff 
in error, the gist of the argument of the court against 


it. As Taney’s first opinion, as the first decision of th 
new bench, reconstituted (as his enemies said 
“packed”) by Jackson, the decision was looked fo 
with the profoundest interest. Of course it provoke 
the severest criticism on the part of vested interest 
and the highest praise from more liberal quarters 
has never been reversed, criticized, or its force in tl 
slightest degree impaired by that court in more tha: 
eighty years. It is the foundation of the modern do 
trine that a state may not abdicate its police power 
which it holds in trust, for the happiness and genera 
welfare of all the people. Few decisions have had 
more lasting or broader effect than this, the first opin 
ion of Taney. 


International Court of Justice 


“In the opinion of your Committee this court 


in every material respect conforms to the project 
urged upon the Second Hague Conference in 190 
by the American delegation under the express in 
structions of the American Government and power 
fully maintained by Joseph H. Choate as the head 
of the delegation. 

“It is based upon the example of the Supreme 
Court of the United States and is intended to apply 
to international controversies the same methods ol! 
hearing and decision which that court has applie 
to controversies between the states of the American 
union. 

“It responds to the established and unvarying 
policy of the United States which found early ex 
pression in the Jay Treaty with Great Britain of 
1794 and which has been illustrated by scores ot 
treaties and repeated resolutions of Congress and 
by the declarations and acts of substantially every 
administration for more than a century in favor of 
the peaceful settlement of international contro 
versies. 

“The creation of the court is a moderate step 
in progress in pursuance of that established Amer 
ican policy and along the line urged upon the othe 


nations by the Government of the United States. 


“Such a permanent Court was proposed by the 


United States to the First Hague Conference in 
1899 under instructions to the American delegation 
by Secretary Hay in the Administration of Presi 
dent aaclesabey From Report of Committee on Ih 
ternational Lay Association of the Bar of the City 
of N. Y. 

Imitative and Apocryphal Reasoning of 

Courts 

“In his brilliant work on social psychology, Tardé 
develops the thesis that most of our social institutions 
and practices, as well as individual habits, are the re 
sult of imitation, and that this is equally true of many 
of the laws which may obtain in different jurisdictions. 
He did not point out, although he might have done so, 
that the reasoning of some courts likewise imitates in 
many fields the analyses of others without much orig 
inal, reflective thought. In addition, Tarde might have 
said that often courts placed behind their decision 
certain apocryphal reasons, i. e., grounds which wer: 
not the true ones, when, as matter of fact, they were 
definitely weighing social advantages. There is con 
siderable truth in the position of the Sociological 
School of Jurisprudence, as William James said ot 
Pragmatism, that it is but a ‘new term for an old wa\ 
of thinking.””—From Article in Cornell Law Quar 
terly, April 
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FINAL REPORT AND PROPOSED CANONS OF 
JUDICIAL ETHICS 
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OF THE A} N Bar ASSOCIATION: 
The Com: Judicial Ethics was appointed 
anuary, 1922, | to a resolution of the Execu- 
ve Committee. I: ary, 1923, a draft of canons 


judicial ethics th a preamble and certain ancient 


precedents, was su tted as a preliminary report. By 


umittee, this draft was 
‘r, 1923, of the Ameri- 
were in 


thority ot tne 
published in the 


can Bar Associa irnal, and criticisms 


been received from 
as well as many 
have considered 
yn, a redraft of the pro- 
the quotation of 
is submitted 


A host oO! ff n Nn 
both the bench a1 ra f which, 
comments of 

ynseque nt te 
canons, ntaining, as before, 


nts and a preamble, 


posed 
certain ancient pt 
herewith 
We art that the approval of the present 
draft by the A tion is desirable. Most of the 
mments re us were commendatory, many 
of them containins iluable suggestions and observa- 
tions of whi availed ourselves. The adverse 
criticisms were relatively few. They varied greatly, 
one hand that the canons 
known, universally 
recognized, and now observed, to the converse, that 
they contain f perfection which are the result 
of ignorance of actual conditions. Some critics suggest 
that any judge 1 nfit for the place he occupies who 
fails to obser though unwritten, and 
hence their lly uncalled for; while 
others sugg r absurd or quixotic to 
expect thei fear the results of a 
narrow constructior i nding to permit and promote 
equally obj not specified; while 
others entertain the view that it is hopeless to expect 
conformity with t anons as written. Some think 
the subject no | \ssociation ; while others 
say we have not gone far igh. Some believe the 
ancient preced ild not be improved upon, and 
are sufficient that even the 
ancient precedents, being characteristic of lawyers do 
not require state: 


Most of tl 


r j 
trom suggestiol n the 


are obvious, < nplace, well 


enol 


: , 
seives: otners, 


erse comments are a repetition 
of the arguments made against the present canons for 
the conduct of members of the Bar, when they were 
before the Associ n. They are really directed against 
the propri at itility of adopting any canons of 
judicial ethics we have assumed from the appoint 
ment of this ¢ ittee that the American Bar As 
sociation will 1 ve weight to such objections. 

We believe that the Association should supplement 
the canons of legal ethics adopted in 1908, by declaring 
its views of the t and manner in which the judicial 
office should be ministered; and, to do this com 
pletely, it is ne ry to many universally recog- 
nized princip In thi ‘onnection, we note the 
i that the formal an- 


state 


suggest nm ma me critics. 


al Ethics of the Association Presents Revised Draft to Executive Commit- 
mendation that Canons and Preamble Be Approved and Thereafter Be 
Supplement to Canons of Professional Conduct Formerly Adopted 


nouncement of these principles will be inefficacious 
without a sanction. The code, however, is not in- 
tended to have the force of law; it is the statement of 
standards, announced as a guide and reminder to the 
judiciary and for the enlightenment of others, concern- 
ing what the bar expects from those of its members 
who assume judicial office. 

Our understanding is that the Executive Com- 
mittee has already authorized the publication, by the 
AMERICAN Bar AssOciIATION JOURNAL of this report 
and the revised draft accompanying it, in advance of 
the annual meeting of 1923. We recommend that you 
accord the matter a place on the program of that meet- 
ing; we advise the approval of the canons, with their 
preamble, by the Association, and their publication with 
the ancient precedents in its annual reports, and that 
the suggested code, when adopted, be circulated hence- 
forth as a supplement to the canons of professional 
conduct formerly adopted. 

By AUTHORITY OF THE COMMITTEE 
oN JupiciAL Eruics, 
WM. H. TAFT, 
Chairman. 
ANCIENT PRECEDENTS 

“And I charged your judges at that time, saying 
Hear the causes between your brethren, and judge 
righteously between every man and his brother, and 
the stranger that is with him. 

“Ye shall not respect persons in judgment; but 
ye shall hear the small as well as the great; ye shall 
not be afraid of the face of man; for the judgment is 
God’s ; and the cause that is too hard for you, bring it 
unto me, and I will hear it.”—Deuteronomy, I, 16-17. 

“Thou shalt not wrest judgment; thou shalt not 
respect persons, neither take a gift; for a gift doth 
blind the eyes of the wise, and pervert the words of 
the righteous.”—Deuteronomy, XVI, 19. 

“We will not make any justiciaries, constables, 
sheriffs or bailiffs, but from those who understand the 
law of the realm and are well disposed to observe it.” 
—Magna Charta XLV. 

“Judges ought to remember that their office is jus 
dicere not jus dare; to interpret law, and not to make 
law, or give law.” ... 

“Judges ought to be more learned than witty; 
more reverend than plausible; and more advised than 
confident. Above all things, integrity is their portion 
and proper virtue.” .. . 

“Patience and gravity of hearing is an essential 
part of justice; and an over speaking judge is no well- 
tuned cymbal. It is no grace to a judge first to find 
that which he might have heard in due time from the 
bar, or to show quickness of conceit in cutting off evi- 
dence or counsel too short; or to prevent information 
by questions though pertinent.” .. . 

“The place of justice is a hallowed place; and 
therefore not only the bench, but the foot pace and 
precincts and purprise thereof ought to be preserved 
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without scandal and corruption.” . —Bacon’s Essay 
“of Judicature.” 


CANONS OF JuDICIAL ETHICS APPROVED BY THE 
AMERICAN Bar ASSOCIATION 
PREAMBLE 

In additon to the Canons for Professional Conduct 
of Lawyers which it has formulated and adopted, the 
American Bar Association, mindful that the character 
and conduct of a judge should never be objects of in- 
difference, and that declared ethical standards tend to 
become habits of life, deems it desirable to set forth its 
views respecting those principles which should govern 
the personal practice of members of the judiciary in 
the administration of their office. The Association 
accordingly adopts the following Canons, the spirit 
of which it suggests as a proper guide and reminder 
for judges, and as indicating what the people have a 
right to expect from them. 


1. RELATIONS OF THE JUDICIARY 

The assumption of the office of judge casts upon 
the incumbent duties in respect to his personal conduct 
which concern his relation to the State and its inhabi- 
tants, the litigants before him, the principles of law, 
the practitioners of law in his court, and the witnesses, 
jurors and attendants who aid him in the administra- 
tion of its functions. 


2. Tue Pustic INTEREST 


Courts exist to promote justice, and thus to serve 
the public interest. Their administration should be 
speedy and careful. Every judge should at all times 
be alert in his rulings and in the conduct of the busi- 
ness of the court, so far as he can, to make it useful 
to litigants and to the community. He should avoid 
unconsciously falling into the attitude of mind that the 
litigants are made for the courts instead of the courts 
for the litigants. 

3. CONSTITUTIONAL OBLIGATIONS 

It is the duty of all judges in the United States to 
support the Federal Constitution and that of the state 
whose laws they administer; in so doing, they should 
fearlessly observe and apply fundamental limitations 
and guarantees. 

4. AVOIDANCE OF IMPROPRIETY 

A judge’s official conduct should be free from im- 
propriety and the appearance of impropriety ; he should 
avoid infractions of law; and his personal behavior, 
not only upon the bench and in the performance of 
judicial duties, but also in his every day life, should 
be beyond reproach. 

5. Essentirat Conpuct 

He should be temperate, attentive, patient, im- 
partial, and, since he is to administer the law and 
apply it to the facts, he should be studious of the 
principles of the law and diligent in endeavoring to 
ascertain the facts. 

6. INpusTRY 

He should exhibit an industry and application 

commensurate with the duties imposed upon him. 
7. PROMPTNESS 

He should be prompt in the performance of his 
judicial duties, recognizing that the time of litigants, 
jurors and attorneys is of value and that habitual lack 
of punctuality on his part justifies dissatisfaction with 
the administration of the business of the court. 

8. Court ORGANIZATION 

He should organize the court with a view to the 

prompt and convenient dispatch of its business and he 








should not tolerate abuses and neglect by clerks, and 
other assistants who are sometimes prone to presume 
too much upon his good natured acquiescence by reason 
of friendly association with him. 

It is desirable too, where the judicial system pet 
mits, that he should codperate with other judges of the 
same court, and in other courts, as members of a singk 
judicial system, to promote the more satisfactory ad 
ministration of justice. 

9. CONSIDERATION FOR JURORS AND OTHERS 

He should be considerate of jurors, witnesses and 
others in attendance upon the court. 

10. Courtesy AND CIvILITY 

He should be courteous to counsel, especially t 
those who are young and inexperienced, and also to 
all others appearing or concerned in the adminis 
tration of justice in the court. 

He should also require, and, so far as his power 
extends, enforce on the part of clerks, court officers 
and counsel civility and courtesy to the court and to 
jurors, witnesses, litigants and others having business 
in the court. 

11. UNPROFESSIONAL CoNbUCT OF ATTORNEYS AND 
CouUNSEL 

He should utilize his opportunities to criticise and 
correct unprofessional conduct of attorneys and coun- 
sellors, brought to his attention; and, if adverse com- 
ment is not a sufficient corrective, should send the 
matter at once to the proper investigating and dis- 
ciplinary authorities. 

12. APPOINTEES OF THE JUDICIARY AND THEIR 

COMPENSATION 

Trustees, receivers, masters, referees, guardians 
and other persons appointed by a judge to aid in the 
administration of justice should have the strictest prob 
ity and impartiality and should be selected with a view 
solely to their character and fitness. The power of 
making such appointments should not be exercised by 

him for personal or partisan advantage. He should 
not permit his appointments to be controlled by others 
than himself. He should also avoid nepotism and un- 
due favoritism in his appointments. 

While not hesitating to fix or approve just 
amounts, he should be most scrupulous in granting or 
approving compensation for the services or charges of 
such appointees to avoid excessive allowances, whether 
or not excepted to or complained of. He cannot rid 
himself of this responsbility by the consent of counsel 

13. Kinsurp or INFLUENCE 

He should not act in a controversy where a near 
relative is a party, and, if such a course can reasonably 
be avoided, he should not sit in litigation where a near 
relative appears before him as counsel; he should not 
suffer his conduct to justify the impression that any 
person can improperly influence him or unduly enjoy 
his favor, or that he is affected by the kinship, rank, 
position or influence of any party or other person 

14. INDEPENDENCE 

He should not be swayed by partisan demands, 
public clamor or considerations of personal popularity 
or notoriety, nor be apprehensive of unjust criticism. 

15. INTERFERENCE IN CoNnpDucT oF TRIAL 

He may properly intervene in a trial of a case to 
promote expedition ,and prevent unnecessary waste of 
time, or to clear up some obscurity, but he should bear 
in mind that his undue interference, impatience, or par- 
ticipation in the examination of witnesses, or a severe 
attitude on his part toward witnesses, especially those 
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) are excited or terrified by the unusual circum- 
inces of a trial, n nd to prevent the proper pre- 
ntation of the cause, or the ascertainment of the truth 
respect thereto 
Conversation between the and counsel in 
urt is often necessary, but the judge should be stud- 
is to avoid controversies which are apt to obscure the 
erits of the dispute between litigants and lead to its 
ust dispositi I iddressing counsel, litigants, 
he 1 avoid a controversial man- 


judge 


witnesses 

er or tone. 
He should 

rguments except t 
tions, and he should 1 
isplay of learning ot 

16. | APPLICATIONS 

He should discourage ex parte hearings of appli- 
itions for injunctions and receiverships where the or- 
ler may work detriment to absent parties; he should 
ict upon such ex parte applications only where the ne- 


terruptions of counsel in their 

ify his mind as to their posi- 

be tempted to the unnecessary 
a premature judgment 


X PARTI 


for quick action shown; if this be 
demonstrated, then should endeavor to counteract 
the effect of the absence of opposing counsel by a 

rupulous cross-examination and investigation as to 
the facts and the principles of law on which the appli- 
cation is based, granting relief only when fully satis- 
fied that the law permits it and the emegency demands 
it. He should remember that an injunction is 2 limita- 
tion upon the freedom of action of defendants and 
should not be granted lightly or inadvisedly. One ap- 
plying for such relief must sustain the burden of show- 
ng clearly its ne and this burden is increased in 
the absence of the party whose freedom of action is 
1 even though only temporarily. 


essity 


sought to be restraine 
17. Ex PART! 
permit private interviews, argu- 
itions designed to influence his ju- 
interests to be affected thereby are 
not represented bef him, except in cases where pro- 
vision is made by law for ex parte application. 
While the conditions under which briefs of argu- 
ment are to be received are largely matters of local rule 
or practice, he should not permit the contents of such 
briefs presented to him to be concealed from opposing 
counsel. Ordinarily all communications of counsel to 
the judge intende calculated to influence action 
should be made known to opposing counsel. 
18 Cr 
Delay in th 
mon cause of cor 
sible for this delay 
or forcing cases unre 


COMMUNICATIONS 
He should not 

ments or commun 

dicial action, where 


NTINUANCES 
inistration of justice is a com- 
; counsel are frequently respon- 
judge, without being arbitrary 
usonably or unjustly to trial when 
unprepared, to t letriment of parties, may well en- 
deavor to hold counsel to a proper appreciation of their 
duties to the public interest, to their own clients, and to 
the adverse party and |! as to enforce due 
diligence in the itch of business before the court. 


n 


+ 

if 
‘ 

\ 


is counsel, so 
DICIAL UPINIONS 

In disposing of controverted cases, a judge should 
indicate the reasons for his action in an opinion show- 
ing that he has 1 
arguments of c 
standing of the 
conclusion, pro! 
tegrity and 
growth of the 

It is desirab! 
cases and grantit 


disregarded or overlooked serious 
el. He thus shows his full under- 
avoids the suspicion of arbitrary 
s confidence in his intellectual in- 
ntribute useful precedent to the 

it Courts of Appeal in reversing 
new trials should so indicate their 


views on questions of law argued before them and nec- 
essarily arising in the controversy that upon the new 
trial counsel may be aided to avoid the repetition of er- 
roneous positions of law and shall not be left in doubt 
by the failure of the Court to decide such questions. 

But the volume of reported decisions is such and is 
so rapidly increasing that in writing opinions which 
are to be published judges may well take this fact into 
consideration, and curtail them accordingly, without 
substantially departing from the principles stated 
above. 

It is of high importance that judges constituting 
a court of last resort should use effort and self restraint 
to promote solidarity of conclusion and the consequent 
influence of judicial decision. A judge should not 
yield to pride of opinion or value more highly his 
individual reputation than that of the court to which 
he should be loyal. Except in case of conscientious 
difference of opinion on fundamental principle, dissent- 
ing opinions should be discouraged in courts of last 
resort. 

20. INFLUENCE oF Decisions Upon THE DeEvELop- 
MENT OF THE LAW 

A judge should be mindful that his duty is the 
application of general law to particular instances, that 
ours is a government of law and not of men, and that 
he violates his duty as a minister of justice under such 
a system if he seeks to do what he may personally con- 
sider substantial justice in a particular case and disre- 
gards the general law as he knows it to be binding on 
him. Such action may become a precedent unsettling 
accepted principles and may have detrimental conse- 
quences beyond the immediate controversy. He should 
administer his office with a due regard to the integrity 
of the system of the law itself, remembering that he 
is not a depositary of arbitrary power, but a judge un- 
der the sanction of law. 

21. IplosyNCRACIES AND INCONSISTENCIES 

Justice should not be moulded by the individual 
idiosyncrasies of those who administer it. A judge 
should adopt the usual and expected method of doing 
justice, and not seek to be extreme or peculiar in his 
judgments, or spectacular or sensational in the conduct 
of the court. Though vested with discretion in the im- 
position of mild or severe sentences he should not com- 
pel persons brought before him to submit to some 
humiliating act or discipline of his own devising, 
without authority of law, because he thinks it will 
have a beneficial corrective influence. 

In imposing sentence he should endeavor to con- 
form to a reasonable standard of punishment and 
should not seek popularity or publicity either by excep- 
tional severity or undue leniency. 

22. REVIEW 


In order that a litigant may secure the full benefit 
of the right of review accorded to him by law, a trial 
judge should scrupulously grant to the defeated party 
opportunity to present the questions arising upon the 
trial exactly as they arose, were presented and de- 
cided, by full and fair bill of exceptions or other- 
wise; any failure in this regard on the part of the 
judge is peculiarly worthy of condemnation because 
the wrong done many be irremediable. 

23. LEGISLATION 

A judge has exceptional opportunity to observe the 
operation of statutes, especially those relating to prac- 
tice, and to ascertain whether they tend to impede the 
just disposition of controversies ; and he may well con- 
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tribute to the public interest by advising those having 
authority to remedy defects of procedure, of the result 
of his observation and experience. 


24. INCONSISTENT OBLIGATIONS 


He should not accept inconsistent duties; nor in- 
cur obligations, pecuniary or otherwise, which will in 
any way interfere or appear to interfere with his devo- 
tion to the expeditious and proper administration of his 
official functions. 

25. Business PROMOTIONS AND SOLICITATIONS FOR 
CHARITY 

He should avoid giving ground for any reasonable 
suspicion that he is utilizing the power or prestige of 
his office to pursuade or coerce others to patronize or 
contribute, either to the success of private business ven- 
tures, or to charitable enterprises. He should, there- 
fore, not enter into such private business, or pursue 
such a course of conduct, as would justify such sus- 
picion, nor use the power of his office or the influence 
of his name to promote the business interests of others ; 
he should not solicit for charities, nor should he enter 
into any business relation which, in the normal course 
of events reasonably to be expected, might bring his 
personal interest into conflict with the impartial per- 
formance of his official duties. 


26. 


He should abstain from making personal invest- 
ments in enterprises which are apt to be involved in 
litigation in the court; and, after his accession to the 
bench, he should not retain such investments previously 
made, longer than a period sufficient to enable him to 
dispose of them without serious loss. It is desirable 
that he should, so far as reasonably possible, refrain 
from all relations which would normally tend to arouse 
the suspicion that such relations warp or bias his judg- 
ment, or prevent his impartial attitude of mind in the 
administration of his judicial duties. 

He should not utilize information, coming to him 
in a judicial capacity, for purposes of speculation; and 
it detracts from the public confidence in his integrity 
and the soundness of his judicial judgment for him at 
any time to become a speculative investor upon the 
hazard of a margin. 


PERSONAL INVESTMENTS AND RELATIONS 


27. EXECUTORSHIPS AND TRUSTEESHIPS 

While a judge is not disqualified from holding ex- 
ecutorships or trusteeships, he should not accept or con- 
tinue to hold any fiduciary or other position if the 
holding of it would interfere or seem to interfere with 
the proper performance of his judicial duties, or if the 
business interests of those represented require invest- 
ments in enterprises that are apt to come before him 
judicially, or to be involved in questions of law to be 
determined by him. 

28. PartTIsAN Povitics 

While entitled to entertain his personal views of 
political questions, and while not required to surrender 
his rights or opinions as a citizen, it is inevitable that 
suspicion of being warped by political bias will attach 
to a judge who becomes the active promoter of the in- 
terests of one political party as against another. He 
should avoid making political speeches, making or 
soliciting payment of assessments or contributions to 
party funds, the public endorsement of candidates for 
political office and participation in party conventions. 

29. Ser-INTEREST. 

He should abstain from performing or taking part 

in any judicial act in which his personal interests are 


involved. If he has personal litigation in the court of 
which he is judge, he need not resign his judgeshi; 
on that account, but he should, of course, refrain from 
any judicial act in such a controversy. 

30. CANDIDACY FoR OFFICE 

A candidate for judicial position should not make 
or suffer others to make for him, promises of conduct 
in office which appeal to the cupidity or prejudices of 
the appointing or electing power; he should not an 
nounce in advance his conclusions of law on disputed 
issues to secure class support, and he should do noth 
ing while a candidate to create the impression that ii 
chosen, he will administer his office with bias, partial- 
ity or improper discrimination. 

While holding judicial office he should decline 
nomination to any other place which might reasonably 
tend to create a suspicion or criticism that the proper 
performance of his judicial duties is prejudiced or pre- 
vented thereby. 

If a judge becomes a candidate for any office, he 
should refrain from all conduct which might tend to 
arouse reasonable suspicion that he is using the power 
or prestige of his judicial position to promote his can- 
didacy or the success of his party. 

He should not permit others to do anything 
in behalf of his candidacy which would reasonably lead 
to such suspicion. 

31. Private Law PRACTICE 

In many States the practice of law by one holding 
judicial position is forbidden by law. In superior courts 
of general jurisdiction, it should never be permit- 
ted. In inferior courts in some states, it is 
permitted because the county or municipality is 
not able to pay adequate living compensation for 
a competent judge. In such cases one who prac- 
tises law is in a position of great delicacy and 
must be scrupulously careful to avoid conduct in his 
practice whereby he utilizes or seems to utilize his ju- 
dicial position to further his professional success. 

He should not practise in the court in which he is 
a judge, even when presided over by another judge, or 
appear therein for himself in any controversy. 

If forbidden to practise law, he should refrain 
from accepting any professional employment while in 
office. 

He may properly act as arbitrator or lecture 
upon or instruct in law, or write upon the subject, and 
accept compensation therefor, if such course does not 
interfere with the due performance of his judicial du- 
ties, and is not forbidden by some positive provision 
of law. 

32. GirTs AND Favors 

He should not accept any presents or favors from 
litigants, or from lawyers practising before him or 
from others whose interests are likely to be submitted 
to him for judgment. 

33. SoctaL ReLaTIoNns 


It is not necessary to the proper performance of 
judicial duty that a judge should live in retirement or 
seclusion; it is desirable that, so far as reasonable at- 
tention to the completion ot his work will permit, he 
continue to mingle in social intercourse, and that he 
should not discontinue his interest in or appearance at 
meetings of members of the Bar. He should, however, 
in pending or prospective litigation before him be par- 
ticularly careful to avoid such action as may reason- 
ably tend to awaken the suspicion that his social or 
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ness relations or fri 


ndships, constitute an element 
fluencing his | 


-onduct 


34. A SUMMAI JUDICIAL OBLIGATION 


particular his conduct should be above re- 
ich. He should nscientious, thor- 
h, courteous, patient, punctual, just, impartial, fear- 
of public clan rdless of public praise, and 


i I Cgal 


In every 


studious, 


indifferent to private, political or partisan influences ; 
he should administer justice according to law, and deal 
with his appointments as a public trust; he should not 
allow other affairs or his private interests to interfere 
with the prompt and proper performance of his judicial 
duties, nor should he administer the office for the pur- 
pose of advancing his personal ambitions or increasing 
his popularity. 


THE NEW “FEDERALIST” SERIES 





L. Saner, Chairman of 
Contributes Article on 


American Bar Association’s Committee on American Citizenship, 
“The Constitution and Nationality” which Shows How Com- 


pletely These Two Conceptions Are Interwoven in America 





In the task of 
American institut 
standing of the 
Bar has an im 
the need and the 
ASSOCIATION Jot 
of printing a series 


helping to explain and sustain 
ns by promoting a clear under- 
‘easons for them, the American 

nt part to play. Conscious of 
responsibility, the AMERICAN Bar 
RNAL has undertaken the program 
f brief articles, beginning with 
the March issue, American principles of govern- 
ment, under the title of “The New Federalist.” 
There is not a particle of political significance in the 
title chosen. The historical political significance 
definitely attached to the name “Federalist” came 
after the publication of that remarkable series of 
Federalist Papers, in which Hamilton and Madison 
and Jay engaged in the task of enlisting the support 


and reaching the mind and heart of people in behalf 
of the Constitution under which we have lived and 
prospered so long. 

These articles will not be addressed to the legal 
profession, which will find the justification of such 
contributions in the character of the work done 
and the importance of the proposed public service, 
but to those who need the information. They will 
be clearly written, reasoned and not declamatory, 
adapted to the fair intelligence of both native 
and foreign-born citizens, and will make a special 
effort to counteract current misconceptions on fun- 
damental points—(From announcement of the 
New Federalist series in the JourNAL, February, 
1923.) 








HOSE whi e this country may well con- 
nt part played by the Consti- 
lopment of American nation- 
ality; how its ussion furnished a school of 
national thought and feeling; how it 
provided a secure framework within which con- 
troversies which might disrupted a country 
with a looser organizatior uld be fought out 
without destroying national unity; how it was a 
rallying point for the spirit of nationality from the 
beginning, and how the gradual strengthening of 
national unity was essentially interwoven with con- 
sideration and terpretation of that instrument; 
how it reinforce itionality by providing an ef- 
fective machinery its expression in foreign and 
domestic affairs 


They may also well consider how it strength- 
ened it by providing guarantees of the 
security of contracts and of impartial justice as 
between citizens of different states and that regulation 
of foreign and domestic commerce which made pos- 
sible the material development and economic unifi- 
cation of the how it I 


sider the sig 
+} 


tution in the deve 


disciplir 
I 


have 


those 


has begome one of 
the first and most magnificent of our national tradi- 
for the spirit of nation- 
tradition implies; how it has 
made nationality more secure by protecting the 
whole people ntial rights against the heady 
impulses of mot , and by readily ad- 
mitting change lue form and as a genuine 
expression of t will 

They will a better position to say 
whether its making and maintaining 


tions, with all 
ality which a 


this nation is so far finished that it may be weak- 
ened in essential parts without impairing the future 
of that America which we know and love today. 
They can then judge better whether Washington's 
advice in his Farewell Address against efforts at 
hasty change was a mere counsel of the moment or 
the statement of a wise and lasting principle. And, 
finally, they should be able better to answer the 
question, whether the American Nation, which has 
grown in strength and greatness during one hun- 
dred and thirty-four years of government under the 
Constitution, may not be weakened, robbed of its 
nobler meaning, and become a mere by-word for 
the injustice of temporary majorities by continued 
tampering with that instrument. 

The fundamental props of nationhood in Amer- 
ica are not likely to differ much from those which 
we observe in what we may term the old and highly 
developed nations. While writers stress different 
elements, such nations generally present the char- 
acteristics of a reasonable homogeneity of popula- 
tion, usually the result of a historic fusion of differ- 
ent peoples; a common language, or at least closely 
related dialects, and common traditions ; contiguity 
of territory; and political solidarity manifesting 
itself in national political institutions. 

Now at the beginning the one element of 
nationality which the states needed most was polit- 
ical solidarity. They had the other elements to a 
sufficient extent. Their territory, though thinly 
populated and more extensive than any free govern- 
ment had ever dreamed of entirely incorporating, 
was contiguous; the people were fairly homogen- 
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eous and had a common language and traditions. 
The existénce of the nation, therefore, depended on 
the adoption of an effective national government; 
and at that time, at least, the only apparent pos- 
sibility of such government lay in the adoption of 
the Constitution proposed by the Convention of 
1787. The question of whether there should be an 
American nation in any effective sense was a ques- 
tion of the Constitution pure and simple. 

The historic fact thus stands out that the 
Constitution was the condition on which the states 
consented to form a union which might even re- 
motely merit description as a nation. There had, 
of course, been various efforts at co-operation 
among them before. These had culminated in the 
articles of Confederation, which left the states in- 
capable of asserting themselves abroad and at 
liberty to do as they pleased at home with respect 
to national demands. But these forms of co- 
operation by no means were moving inevitably in 
the direction of nationhood. 

The forces of state individualism, of separatism, 
were strong and at times seemed likely to triumph. 
There was in the popular mind a fear of a genu- 
inely effective central government, as a possible 
engine of tyranny. There were the ambitions of 
state leaders, who possibly doubted their success in 
a broader field or objected to the reduction of their 
peculiar field to a position of secondary importance. 
There were assumed oppositions of interest be- 
tween northern and southern, commercial and agri- 
cultural, maritime and non-maritime, large and 


small, slave and non-slave states, to say nothing of 
the special advantages some states had in ports of 


entry. And all these oppositions had to be recon- 
ciled. 

Aside from such obstacles as these, there were 
the inherent difficulties of the novel and tremendous 
task of forming a free government for such a great 
expanse of territory. There was the problem of 
devising a reasonably strong central government 
and still of preserving that local freedom of control 
so deeply rooted in Anglo-Saxon tradition. There 
was the problem of respecting State sentiment and 
yet of bringing the power of the national govern- 
ment to bear directly on the individual citizen. 
Representative government was taken for granted, 
but questions of the tenure of office, mode of elec- 
tion, character and powers of the separate houses 
of congress, were full of trouble. The constitution 
of the executive and judicial departments also pre- 
sented many difficulties. 

It all seems fairly simple to one who takes the 
easy retrospective view. But it was a tremendous 
labor and at times the convention seemed on the 
verge of disruption. Read Madison’s Journal of the 
convention and get a concrete idea of the birth- 
pangs of American Nationality. Read Elliott’s 
compilation of the debates in the state conventions 
called to adopt or reject the plan and see how 
disquietingly close the vote was in the great states 
of Virginia, Massachusetts and New York. These 
records give one the impression of witnessing a 
drama of heroic proportions and one in which the 
issue remains for a season painfully in suspense. 

At last the Constitution was adopted and this 
prop of nationhood secured. Was it strong? 
Would it work? That depended, first, on whether 
it was given a fair chance to work, whether the 
hasty zeal of change could be repressed until it 


could demonstrate its capacity for meeting natio1 
needs. Washington pleaded in his Farewell Ad 
dress for respect for and obedience to it. H 
pointed out the opportunity which it afforded 
reasonable amendments, but counseled strong 
against needless tampering with its provisions. H¢ 
urged that national unity be cherished as the surest 
support of independence, and that meant, in effect 
that the Constitution should be cherished, sinc: 
that was the symbol and guarantee of nationa 
unity. 

Later, the question of whether it would work 
took on another aspect. It was seen to depend o1 
whether the terms of the instrument were given a 
judicial interpretation that would permit it to 
really effective. It needed the strengthening that 
comes from judicial clarification at difficult points 
This was furnished in the main by the decisions of 
the Supreme Court presided over by John Marshall 
the great Chief Justice. He helped make America: 
nationality more real by making the political basis 
of it more effective. Decisions established the 
power of the Supreme Court to declare national 
and state laws void which were in conflict with the 
Constitution. They thus confirmed in this repre- 
sentative democracy a principle of permanence al- 
ways needed in such governments—something 
above the unstable movements of popular impulse 
which must be taken into account, some assurance 
that fundamental rights shall not be violated at will 
by a reckless majority in congress or legislature. 
Other decisions followed which cannot be noted 
here. By all of these he drove a golden nail into 
the structure of American nationality. He strength 
ened the framework within which great questions 
could be fought out without destroying the nation- 
ality which was yet in the making. 

There was still another aspect to the question 
of whether the Constitution would work, and so 
endure. Political institutions, as one of the main 
props of nationality, need something more than a 
chance to exhibit efficiency and a series of clarifying 
interpretations. Aside from all this, there is the 
question of sentiment. No arrangement appealing 
purely to the intellect or business judgment is likely 
to possess the necessary stability. It must come to 
appeal to the feelings of the people, to be associated 
with things that men hold dear, with the protec- 
tion of rights at home and national dignity abroad. 
Institutions must achieve in some way the sacred- 
ness of a religious symbol and be the object of senti- 
ments more lively than those of calculation. 

The process of making nationality more secure 
by inspiring affection for its political expression, by 
making the Constitution an essential part of the 
great national tradition and thought, just as trial 
by jury and representative government had been 
before its adoption, was forwarded by patriots 
everywhere, Encouragement of this “cult of the 
Constitution,” was the soundest constructive states- 
manship. Even the shallowest Independence Day 
orator, who but repeated what others had said 
much better, was doing his part of the reiteration 
needed to give the Constitution that deeper founda- 
tion in public sentiment which it needed—to create 
that instinctive loyalty and reverence that institu- 
tions must rest upon. 

The Constitution worked, and nationality grew 
strong. It grew strong enough to withstand the 
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some extent that uniformity which democracies 
tend to create and encourage. But that is a far 
cry from the present. The immediate hope and 
need is for a moral fusion of political thought and 
feeling which will serve as a substitute for that 
racial fusion which is so strong a support of nation- 
ality in certain other countries. 

And herein lies the significance and supreme 
importance of the Americanization movement. It 
is strengthening one of the supports of American 
nationality which needs strengthening. But it is a 
waste of time to try to strengthen one support and 
at the same time do one’s best to weaken another. 
In particular, there is not much hope of getting 
far with Americanizing while carrying on a cam- 
paign to depreciate America’s greatest political 
achievement. Men are not Americanized by de 
structive criticism; they will hardly be impressed 
by a national tradition that is the constant object 
of attack. 

But there are other problems than those of our 
unassimilated fellow citizens which must be worked 
out today and for which we need an unimpaired 
constitutional framework. The immense increase 
of the electorate due to growth in population ang 
also to the extension of the suffrage to women is 
one whose consequences cannot be _ foreseen. 
It is not merely a question of an increased elec- 
torate, but of one which has incorporated an 
entirely new and numerous element. Moreover, 
a mere quantitative increase alone may bring im- 
portant qualitative changes, or at least the pos- 
sibility of them. For instance, impressibility and 
excitability may be increased. Again, momentum 
acquired in a given direction becomes more irre- 
sistible with increase of numbers. Certainly, the 
mere physical difficulties of intelligent appeal 
will be much greater. Here are considerations 
which admonish us not to dispense with any of the 
constitutional safeguards against precipitate action. 
The question of the ability of peoples to govern 
themselves satisfactorily on impulse and to keep 
their nation strong and free, is not so far closed as 
to warrant any country in removing all barriers to 
the popular whim of the moment. 

Then there is the serious problem presented by 
the conflicts of great groups in the industrial field 
and the growing self-definition of groups in other 
fields. That sense of a common interest in a com- 
mon country, which is so great a support of the 
spirit of nationality, may conceivably be greatly 
impaired by the extension of such conflicts. If in- 
sistence on the great economic interests represented 
by slavery had its parts in bringing on the Civil 
War, it is not too much to assume that the eco- 
nomic obsessions of the day are not without their 
lesser dangers. No one knows the solution of these 
problems, but if they have got to be fought out to 
some sort of solution, this is certainly no time to 
be weakening the walls of the arena in which the 
struggle occurs. There must be a strong Con- 
stitution which is the guarantee of the rights of all 
and the supreme arbiter over the warring groups. 
As problems thicken, there is every reason to post- 
pone indefinitely entering on a series of constitu- 
tional experiments. If men are inclining more and 
more to emphasize their special interests, all the 
more reason for holding higher than ever the su- 
preme symbol and reminder of nationality. 












IDSUMMER seems an appropriate season to 


reflect upon the subject of professional 
charges. There is leisure to consider the mat- 
ter; and the usual features, such as the idiosyn- 


cracies of the individual client, or the question of 
“what the traffic will bear,” are less disturbing than 
during the “rush hours” of practice. 

How far may we safely rely upon “fee sched- 
ules” or “minimum fee schedules” in fixing charges? 

Most opportunely, it would appear, comes to 
hand a letter from Samuel H. Richards, of the Cam- 
den, New Jersey bar, which we are at liberty ta 
print. Omitting a personal message, it reads: 

June 15, 1923. 

There appears to be a movement to have local 
bar associations in various parts of the country 
adopt a minimum fee schedule, that is, a schedule 
of fees which the association considers fair and just 
minimum charges under normal circumstances for 
professional services by members of the association. 
The question which suggests itself is whether this is 
not at least unethical and perhaps illegal as well. 

Considering, first, the legal situ: ition, there is a 
line of cases holding that the services of a lawyer, 
like those of a physician, concern trade. An abso- 
lute agreement by either not to practice his profes- 
sion is void as an agreement in restraint of trade. 
When properly limited as to time and territory, 
however, such agreements - upheld. Smalley v. 
Green 52 Iowa 241; Bunn v. Guy, 4 East 190. But 
where restraint takes the form of a price fixing 
agreement, courts will not consider the reasonable- 
ness or fairness of a price agreed upon to be charged 
the public. The individual may charge all he can 
get but his agreement with a competitor upon any 
particular price is unlawful. People v. Sheldon, 139 
me a. ane; U. SY. x" ene 212 Fed. 466, 477; 
Swift v. U. S. 196 U. S. 375. A conspiracy to raise 
prices was indictable at common law. Rex v. Nor- 
ris, 2 Ld. Ken. 300; State v. Craft, 168 N. C. 208. 

If the agreement can be eheonsi within the pro- 
visions of the Sherman Act, the penalties are, of 
course, severe—indictment, injunction and treble 
damages. It may be urged that the Sherman Act 
cannot apply, because the practice of law is not in- 
terstate commerce. But if a sale of goods is made 
in interstate commerce, is the transaction complete 
until the purchase price has been collected and for- 
warded to the seller? Is not the attorney, who col- 
lects the money and forwards some of it across state 
lines to the client, engaged in completing an act of 
interstate commerce sr 

Again, it may be urged that bar associations, 
like labor unions, will be permitted to control the 
price of labor. Whether or not the services of a 
lawyer involve or require anything more than mere 
labor it is unnecessary to determine. The lawyer 
might not escape so easily from the rule. The sten- 
ographers of Chicago by agreement fixed a price 
for their services and the agreement was declared 
illegal in More v. Bennett, 140 Ill. 69. Men engaged 
in purchasing live stock for others agreed upon a 
commission of 50 cents a head and it was declared 
illegal in State Wilson, 73 Kan. 334. 

Finally, it may be claimed that a fee schedule 
does not involve a hard and fast agreement. Will 
this claim stand when viewed in the light of some 
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recent Sherman Act decisions? Court 
such an uncanny way of looking through forms a 
ceremonies and finding that parties have in fact « 
tered into a conspiracy or agreement despite car 
fully planned appearances to the contrary. Tal 
for example, the Gary Dinners. There Judge Ga: 
would invite a number of competitors to a 
They would sit around the table and one of the: 
would casually state that for the ensuing year he 
tended to charge a certain price, naming it, for 
There would be no assent or dissent and no argu 
ment about it, but each man would go away a1 
charge that price for steel. Every court that 
considered it, has pronounced that an unlawf 


of the 


derstanding, agreement or conspiracy, and only tl 
fact that it was so many years ago discontinu 
saved - U. S. Steel Corporation from dissoluti 

223 Fed. 55; 251 U. S. 417. 


yee on June 4th of this year in the Linsee 
Oil case, the Supreme Court of the U. S. dealt wit 


an agreement creating a bureau, the agreement cor 


taining the statement that it was merely for a “fran 
exchange of accurate information,” that its obj¢ 

was to “increase its service to the commonwealth 
and stabilize the market “so far as lawful.” It fur 
ther declared that all information was to relate t 

past operations and no part of the bureau’s machin 
ery would be used to fix prices or control compet 

tion. Notwithstanding these claims, the court held 
that the defendants were associated in form of 
combination the necessary tendency of which was 
to suppréss competition and therefore the combi 

ation was declared unlawful. Incidentally the court 
remarked that while proclaiming themselves com 
petitors the parties dealt with customers ignorant of 
the true conditions in a manner which the court 


finds was hardly compatible with fair dealing 
“Their manifest purpose was to defeat the Shermat 
Act without subjecting themselves to its penalties.’ 
Even assuming, however, that a fee schedule ts 

not unlawful under either the Sherman Act or sti 
law, is it ethical? Lawyers are the high priests ot 
the law and should carefully avoid committing an) 
act that has even the appearance of lawlessness. Ii 
we were to ask the man on the street for 
upon the propriety of lawyers getting t caus and 
agreeing upon a minimum fee schedule he would 
probably say something like this: “If it is so im 
moral that it is indictable for laymen to conspire 
to get more money out of the public, it is equally im 
moral and ought to be indictable for lawyers to do 
the same thing.” Is not his viewpoint the proper 
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one and should not lawyers refuse to enter into such 
agreements? 
Very truly yours, 
Samuet H. RIcHARDs. 
The foregoing presents, we believe, a novel 
question. It should assuredly call forth comment fron 


members of the Association—for we find it 


difficult t 





refrain from a discussion of the views presente 
But we do refrain; and shall greatly appreciate hea 
ing from readers of the Journal. For them the write: 
reserves this page, generously allotted in the Journals 
columns, to the presentation and discussion of pro 


lems in professional ethics. 
WHITMAN 
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Remedy Proposed in Recent 





EN years ago Dean Pound said “Our common- 
iw polity postulat in American farming com- 
9 | ‘ + £ r 4} + ntl . 


unity of the first half of the 1 century ; 


ation as far apart as the poles from what our 

9 system has had to meet in the endeavor to 
inister justice to gr ban communities at the 
of the nineteenth and in the twentieth century.” 

f this fact the latest Federal Census Report affords 
triking reminder. \ ive definitely ceased to be 
ral people and ha ecome an urban one. The 
lency of the population to become massed in cities, 
ight about by the lustrial development of the 
ntry and stimulate the war, was in a recent 
is monograph declared to be “economically prob 
the most important development indicated by the 
rteenth Censu ncrease of Population im 
ted States ro! William S. Rossiter, Chap. 


The Censu port for the 1920 shows 


20.) t the year 
the first time that re than half the population 
the United States is made up of town-dwellers, that 


ties of more than twenty- 


rite 
persons living in « 


hundred inhabitant The precise figure is 51.4 
‘cent. Perhaps even more striking is the fact that 
re than one-quarter of the entire population of the 
uted States lives in the sixty eight cities of more 
1 one hundred inhabitants. Of the total 


pulation of one hundred and five million, thirty mil- 
yf recently immigrated 
are of 


nare of fe reign parentage or « 


ht million 


reign blood. Les forty eig 
tive white stock 
\ system of nistering justice which may 
function moderatel | in rural districts among a 
nogeneous popu n may be entirely inadequate 


the cities wher pulation is heterogeneous, 
here the people are strangers to each other, where 
ere are great inequalities in wealth and education, 
nd where legal cont ersies are so numerous that 
istice has to be administered in a wholesale manner. 
nd so it has proved to be 

The machiner r settling I controversies 
fforded by our common law and as modified by our 
ides of Civil Procedure is one on the whole well 


lapted to the ascertaining of facts and the application 

f the law to the facts s Stephen, in his 

ell-known worl has said of it that 

vhen properly understood and appreciated, it appears 
} ] ad 


iscertained 
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iding, 
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be an instrument vell adapted to the ends of 
stributive justice, s mple and striking in its funda- 
ental principles ngenious and elaborate in its 
tails, as fairly t entitled to the character of a 
ne juridical invention.” The common-law system of 
cedure, in its essential principles so sound, has been 
plied, however th such technicality as frequently 
lefeat its own purpose. This extreme technicality 


is justified | 


tice Hobart more than three 





indred years ag n he insisted that it was proper 
dismiss an act for some defect of form only, 
ing that to re t matters of form “were a dis- 
10r to the lav make it, in effect, no art.” 








SMALL CAUSES AND POOR LITIGANTS 


o Classes of Controversies in Which Our Ordinary Legal Procedure Has Broken Down— 
Notable Article Printed in Harvard Law Review 


By Austin W. Scott 
or of Law, Harvard University 


Che constant striving for artistic symmetry, idealistic 
in a sense as it is, has too often led the courts to forget 
that after all the purpose of an action at law is to 
determine and enforce, with reasonable speed and at 
reasonable expense, the substantive rights of the 
parties. 

There are two classes of controversies in par- 
ticular in which our ordinary legal procedure has 
broken down to such an extent that it may fairly be 
said that the result has frequently been a denial of 
justice: First, those cases in which the amount in con- 
troversy is small; and second, those in which one of 
the parties is so poor that he cannot afford to wage 
a legal battle. 

The ordinary procedure has proved too cumber- 
some as a method of enforcing small claims. The 
necessity for written pleadings and a formal issue 
reached on those pleadings, and a trial by jury of 
issues of fact, necessarily means a considerable ex- 
pense, an expense which is entirely disproportionate 
to the amount involved in the litigation of small causes. 
Even though the proper party ultimately wins, his vic- 
tory is a barren one. Moreover, the old-fashoined 
method of allowing small causes to be determined by 
untrained Justices of the Peace is entirely unsatisfac- 
tory, especially in the cities. The worthlessness of a 
decision by a Justice of the Peace is recognized, when 
the parties are allowed to have a trial de novo before 
a higher court, with all the expense and delay involved 
in proceedings in which the regular procedure is em- 
ployed. What is needed in the case of small causes 
is not a determination by a poorly qualified judge, 
subject to be reviewed by a properly qualified tribunal, 
but a determination in the first instance by a properly 
qualified tribunal, proceeding in a more summary 
method than that employed in larger causes. But in 
the last dozen years much has been done to relieve the 
situation. The organization in so many of our cities 
of small-claims courts has proved almost universally 
a successful experiment. One cannot fail to be 
optimistic who sees the municipal court of our greatest 
city functioning today and compares it with the opera- 
tion of that court a few years ago. Small-claims courts 
are in action in Chicago, Cleveland, Boston and several 
other cities. By adopting a procedure so informal that 
there is no need of professional assistance (and in 
some of these courts the parties are not permitted to 
be represented by counsel), by reducing fees and costs 
to a nominal amount, it has been found possible to 
administer substantial justice in small causes cheaply 
and with expedition. 

These provisions for the establishment of special 
courts and special procedure for the determination of 
small causes, however, do not take care of the situation 
of the poverty-stricken litigant who has a large cause. 
In such a case it may be impossible to do summary 
justice; it may be necessary to employ the more com- 
plicated judicial machinery. It is true that this ma- 
chinery can be and should be much simplified, but 
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even if it is so simplified the case cannot be disposed 
of in as summary a fashion as can a small cause. How 
can the handicap of poverty be overcome in such a 
case? 

The poor and their legal problems we have always 
had with us; and the destruction of the poor has ever 
been their poverty. In the fourteenth and fifteenth 
centuries one of the commonest grounds for appealing 
to the chancellor for his aid was the poverty of the 
complainant. In those rough days, indeed, his poverty 
was apt to prove a fearful handicap to a litigant for 
other reasons than the cost of litigation, if he were 
fighting a wealthy and influential antagonist. A vivid 
picture is presented in the Paston letters, which afford 
contemporary evidence of what a common thing it was 
for a wealthy litigant to bribe or overawe jurors or 
to bribe or overawe the sheriff by whom the jurors 
were selected. Indeed at times it was possible to 
bring similar pressure to bear upon the judges. In 
many parts of England the influence of the Crown 
was comparatively slight, and it was difficult to obtain 
justice without the favor of the local lordlings. UlJti- 
mately, although gradually, all this was changed, to 
the honor and glory of English law. 

In England today and in America it cannot be said 
that the poor and the rich do not stand equal before 
the law. When Mr. Reginald Heber Smith wrote his 
well-known bulletin on “Justice and the Poor,” a few 
hasty readers imagined that he thought otherwise; 
but Mr. Smith made it clear that his survey of the 
administration of justice in America disclosed no par- 
tiality in favor of the well-to-do, either in the sub- 
stantive law, or in the judges or the jurors. What he 
did show was that the machinery for administering 
justice too frequently failed to give to the poor man 
his day in court. He showed that this was not due 
to anyone’s bad intention. It was due solely to the 
fact that the machinery for administering justice in- 
volved too much expense and too many opportunities 
for delay to afford in practice the relief it was intended 
to give. 

In a recent article in the Harvard Law Review 
(Vol. 36, p. 361) on “Poverty and Civil Litigation,” 
Mr. John MacArthur Maguire of the Boston Bar has 
shown the disadvantages under which a poor litigant 
suffers, and how far in practice we have fallen short 
of the ideal expressed (although not exactly intended 
by its authors to be expressed) in the fortieth chapter 
of Magna Carta: “Nulli vendemus, nulli negabimus, 
aut differemus, rectum aut justiciam.’ Unlike King 
John, our courts do not corruptly sell or deny or delay 
justice. But the machinery provides for the admin- 
istration of justice is so ill-adapted to its purpose in 
small causes and in causes in which one of the litit- 
gants suffers under the handicap of poverty, that in 
effect it may be said that justice is denied. 

Mr. Maguire urges as a remedy the enactment of 
comprehensive laws providing for a system of pro- 
cedure in forma pauperis, and conferring upon the 
courts adequate power to regulate that procedure 
through rules of court. As the writer shows, in some 
twenty states there is no provision for such procedure, 
and in the others where provision is made the machin- 
ery is so defective that it is seldom employed and fails 
to achieve its purpose. 

He shows that the four financial barriers which 
the poor litigant must surmount are costs, fees, ex- 
pense of legal services and sundry miscellaneous 
expenses incident to litigation. Unless provision is 
made with regard to all these obstacles, it is impossible 





for the poor litigant to succeed. The problem must 


be solved as a whole or it cannot be soived at all. It} 


is not enough merely to abolish costs and fees. It is 
necessary to make provision also for supplying expert 
legal assistance. In many of the states in which pro- 
vision is made with respect to costs, none is made 
with respect to fees. In many states which make pro- 
vision for fees and costs no provision is made for 
assigning lawyers to needy litigants. 

The expense involved in bringing an action oper- 
ates as a wholesome restraint upon the bringing of 
false claims or claims otherwise without merit. If 
this restraint is removed it might be feared that the 
courts would be overwhelmed with such claims. It 
necessary, therefore, to provide administrative 

machinery for determining whether the applicant 
seeks to sue in forma pauperis is indeed poor 
whether there is apparent merit in his case. 

Maguire shows how the various Legal Aid Societies 
have informally evolved such an administrative system, 
which may properly serve as a basis for the adminis- 
trative machinery which might be employed under the 
statute providing for proceedings in forma pauperis. 

Mr. Maguire’s plan is comprehensive and can best 
be summarized in his own words: 

“Our states vary much in size and in the 
structure of their court organization that no one model 
act would be suitable to all the different jurisdictions. 
While uniformity as to the underlying principles is 
eminently to be desired, there will inevitably be various 
modes of application. All that can be done here is to 
point out what features are essential if the relief is 
to be effective: 

“1. Broad legislative standards, under which the 
courts may make more detailed rules, must define 
who is entitled to relief as a poor person 

“2. Definite forms for applications by poor per- 
sons should end the fruitless haggling over this initial 
step. It is much wiser to let the courts regulate these 
forms instead of crystallizing them by statute. 

“3. <A definite method of investigation must be 
provided to determine (a) whether the applicant is a 
poor person as defined, and (b) whether his complaint 
or defense seems of sufficient merit and validity to 
entitle him to this special help. This investigation 
should be conducted by, or under the supervision of, 
an administrative department, or auxiliary agency of 
the court. 

“4. In approved cases. applicants should not be- 
come liable to furnish security for or pay costs unless 
improvement of their financial circumstances removes 
them from the class of ‘poor persons.’ 

“5. In approved cases, fees which the state 
charges in cash or taxes during the progress of the 
litigation (entry fees, trial fees, jury fees, etc.) should 
be remitted or waived, subject to complete or, partial 
reinstatement if the ultimate situation warrants. This 
includes fees payable to such ministerial officers as 
sheriffs. Where such an officer is salaried and his fees 
go to the county treasury, this presents no difficulty 
Where the officer is dependent on his fees, the county 
must reimburse him unless the court, at the termina- 
tion of the case, can properly charge and collect this 
item. Experience in New York with the city marshals 
who collect executions proves that if the officer is 
obliged to work for nothing or to gamble on a recovery 
his service will be unsatisfactory. 

“6. In those cases and in those courts where the 
services of counsel are necessary, provision must be 
made to secure lawyers for the litigants. Determina- 
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f the preliminary investigator's report. 

Some reasonable provision should prevent 
ily qualified litigants from having their progress 
locked by inability to pay witness fees, and, in rare 
: i printers’ bills. 


stenographers’ at 
cover all stages of civil 


“2 The statute should 












proceedings in all civil courts, and should provide 
specifically for proceedings by representative parties 
such as next friends, guardians, administrators, and 
trustees.” 

It is to be hoped that Mr. Maguire’s notable 
article will be read and pondered by the legal pro- 
tession. 


COUNTY JUVENILE COURTS IN NEW YORK 


What Empire State Has Done to Place Administration of Laws Affecting Children with Courts 
of Broader Jurisdiction, to Provide More Efficient Procedure and to Secure More Com- 
petent Judges for Such Cases. 


By Irvine I. GotpsMITH 
Deputy Attorney-General, New York 


HE need of a state-wide system of judiciary to 
"| sdedaiaee the affairs of children has long been 

ipparent in New York. 

In many of the larger cities and counties Children’s 
Courts were established by special acts of the Legis- 
lature, but due to the constitutional limitations which 

vember, 1921, adequate juris- 
nferred upon these courts. Oc- 


vere only removed 11 
tion could not be 
sionally these tribunals 
vhich are generally gnized as a necessary adjunct 
properly constituted Children’s Courts, but prior to 
the adoption of the Constitutional Amendment it is 
loubtful whether this assumption of jurisdiction by 
nferior courts would have been sustained upon appeal 
In some of the cities where the volume of chil- 
n’s cases was vreat, a magistrate was designated to 
levote all of his time to the hearing of these matters 
und his court was called a children’s or juvenile court. 
different or broader jurisdiction attached to this 
irt than Police Magistrates or Justices of the Peace 
vere entitled to exercise and the sole advantage was 
the centering of the work in one justice who might ac- 
tire from experience in this work an aptitude for 
properly disposing of this class of cases. In the small 
tities and villages, the police magistrate retired from 
he routine of criminal work long enough to hear the 
hildren’s calendar and return to the grind of the police 
urt docket. In the rural districts the Justice of the 
eace stopped his plowing and opened court in his 
voodshed or in the country store with the peering 
‘eighbors for an audience. Most of the magistrates 
ind justices were untrained in the peculiar problems 
f children, unsympathetic in their consideration and 
mentally unqualified intelligently to dispose of them. 
Being inferior courts, only a memorandum of the case 
and its disposition was entered in the docket and no 
record preserved of the testimony and other proceed- 
ings for the use of the court should the child’s case 
require attention at another time. The child was 
brought into court upon a warrant, and his name placed 
n the docket, to remain forever, a public record 
pen to curious eyes. In fact the statutory provisions 
for the administration of the laws relating to children 
vere a relic of bygone days and savored too much of 
riminal procedure. These conditions aroused the 
people of the state to adopt the Constitutional Amend- 


exercised equity powers 


D 





ment of 1921, authorizing the establishment of juvenile 
courts of sufficient dignity and adequate powers. 

In the following year the New York Legislature 
passed a state-wade Children’s Court Act, excepting 
only New York City and a few other localities, taken 
care of by special legislation. The Act is the product 
of years of study, research and investigation by ex- 
perts in the field of child work. The outstanding fea- 
ture of this Act is that it is human. It recognizes the 
complex problems attending childhood and provides the 
means to solve and correct them. The child grows as 
he is trained; the parents are the natural persons to 
rear the child and must be forced to understand and 
assume this obligation, but if the parents fail them their 
places must be filled and it is the duty of the State 
through its agents to step in and take over this re- 
sponsibility and provide for and guide the child 
through infancy to maturity. This is the spirit that 
prevails throughout the new Children’s Court Act and 
was in the minds of its framers as each section was 
drafted. The neglected child cannot be blamed for 
the guilt of its parents; the delinquent child cannot be 
treated as a criminal. The neglected child must be 
cared for; the delinquent child must be corrected. 

The child is no longer to be arraigned before the 
court like a criminal at the bar of justice. The new 
court is entirely free from the criminal atmosphere. 
The court will proceed as a parent might do and seek 
to ascertain the weaknesses and failings of the child 
and account for his delinquency. The child is before 
the court to be helped and not to be punished except 
so far as it will aid in making him a better citizen. I 
doubt if I should use the word punish. We punish an 
adult because under ordinary conditions he is expected 
and required to know the difference between right and 
wrong and obey the laws of the land and he must be 
made to endure some hardship or suffering as a pen- 
alty for his wrongful act; but a child we admonish and 
correct so that his growing mind may understand the 
necessity of conforming to certain standards and laws. 
The court takes the place of the parent and must pro- 
vide for the instruction and enlightenment of the child 
so that he may know the perils and dangers of life and 
meet and avoid them. The neglected child must be 
protected so that he will not become a delinquent and 
the delinquent must be trained and corrected so that 
he will become a good man. The court is no longer a 








460 AMERICAN Bar ASSOCIATION JOURNAL 





tribunal of punishment for the child, but it becomes a 
school for improving the condition of the neglected and 
delinquent child. It becomes the most potent agency 
that we have today to rear into useful citizens the un- 
fortunate children who have been taken into the cus- 
tody of the law and whose future is to be largely 
determined by judicial direction. The words of the 
statute best describe the spirit of the act: 

This act shall be construed to the end that the care, 
custody and discipline of the children brought before the 
court shall approximate as nearly as possible that which 
they should receive from their parents, and that as far as 
practicable they shall be treated not as criminals but as 
children in need of aid, encouragement and guidance. 

And finally the law reads: 

No adjudication under the provisions of this act shall 
operate as a disqualification of any child subsequently to 
hold public office or as a forfeiture of any right or privi- 
lege or to receive any license granted by public authority ; 
and no child shall be denominated a criminal by reason of 
such adjudication, nor shall such adjudication be denomi- 
nated a conviction. Neither the fact that a child has been 
before the children’s court for hearing, nor any confession, 
admission or statement made by him to the court or to any 
officer thereof while he is under the age of sixteen years, 
shall ever be admissible as evidence against him or his 
interests in any other court. 

The act is further designed to permit the court 
to completely adjudicate the affairs of a child and of all 
parties involved. Equity powers, by virtue of the Con- 
stitutional Amendment, have been conferred upon the 
court so that its judgment in each case may fit the indi- 
vidual requirements of the child. A complete comple- 
ment of assistants including probation officers, clerks, 
physicians and psychiatrists is authorized whenever 
necessary, and adequate provision is made for the en- 
forcement of the court’s orders. 

I do not intend to recite in detail the provisions of 
this act but certain changes in jurisdiction are so im- 
portant that they cannot be passed over without com- 
ment. The court is given “like jurisdiction and 
authority” as is now conferred on “County Courts” as 
concerns “adoption” and “guardianship.” This feature 
centers further powers in the court in order to endow 
it with complete jurisdiction over the child. Adoption 
and guardianship proceedings may be instituted as 
previously in the County or Surrogate Court, but it 
will undoubtedly be found most desirable to have these 
proceedings conducted in a court devoted solely to 
matters relating to children. This is particularly true 
where the child involved has at some prior time been 
before the court or at the time of the application is 
within the jurisdiction of the court, as the court then 
has special and additional knowledge concerning that 
child and his family and is in a better position to pass 
upon the application than if the matter had been 
brought up de novo. 

Frequently older persons are at fault for the pres- 
ence of the child in court and therefore jurisdiction 
over adults is conferred upon the court whenever a 
child is involved, except where the adult is charged 
with a felony. This provision enables the court to 
punish adults for the abuse or neglect of a child and 
to compel protection, care and support from those 
legally liable to the child for the same. 

It is important that exclusive original jurisdiction 
is conferred in the hearing and determination of bas- 
tardy cases. While there was some question whether 
jurisdiction in these matters should be given over to the 
Children’s Court, it seems to me to be the proper tri- 
bunal for this class of cases in view of the general 
jurisdiction assumed over adults when children are 
Certainly, many unfortunate women will be 


involved. 


spared the humiliation of furnishing a holiday specta 
for the gossips and loafers of small communities w 
gather in the local courts when these cases are tri 
The manner of conducting these proceedings in th: 
rural courts has long been a public scandal and an e: 
hibition of indecency. I believe that many prospect 
mothers have failed to assert their rights because 
the prospect of the notoriety attached to the hearii 
of the case and I am sure that the chambers of 
Children’s Court will protect her from prying perso: 
when she is seeking relief in time of dire distress 

The passing of the Justice of the Peace and t! 
Police Magistrate from the administration of the law 
relating to children is to my mind the greatest accor 
plishment of the Children’s Court Act. This is 1 
in criticism of the character and integrity of the me: 
who have occupied these positions as they have u 
doubtedly always proceeded in accordance with theit 
best judgment and understanding, but through lack of 
experience, training and education they have not f 
the most part been able to grasp and understand t 
delicate and peculiar problems involved in the adjust 
ment of the affairs of children. In the larger con 
munities, the police magistrate is so greatly occupied 
with the daily press of business that he has little time 
for the careful study and intelligent disposition of the 
children’s cases. In the rural districts the children’s 
cases are so infrequent that a Justice of the Peace has 
slight familiarity with the laws to be applied and th 
manner of disposition and often because of local condi 
tions he dislikes and fears to take jurisdiction, and 
follows that the child must suffer from this situatior 

Practically no changes have been made in the 
substantive law, the Children’s Court Act being 
tended to place the administration of the laws relating 
to children with courts of broader jurisdiction, t 
formulate more efficient procedure for the speedy and 
proper determination of these laws and to provide for 
more competent judges to sit in these tribunals 

In conclusion I am justified in stating that th 
Children’s Court Act is the most constructive and pro- 
gressive legislation enacted in recent years in New 
York and will reflect great credit upon this state 
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RNecrology 


_ Ben Goodrich, of Los Angeles, recently died in that 
city at the age of 83. He had practiced law in California 
since 1892 and was a well-known member of the profession 
in Los Angeles. 

Albert C. Hindman, District Attorney of the Canal 
Zone, died on March 6, as a result of injuries received i1 
an automobile accident. He was a native of Clarion 
Pennsylvania. 

C. C. Cowgill, prominent attorney of Sonoma, Cali- 
fronia, recently died at an advanced age. He was a native 
of Missouri. 

Bertram A. Herrington, of Los Angeles, died suddenly 
on April 22. 

Judge Leon F. Moss, prominent member of the South- 
ern California bar, died suddenly at Long Beach on March 26 


Charles W. Metcalf, prominent attorney of Memphis, 
Tennessee, died on April 2 at the age of 83. He was the 
oldest member of the Shelby County Bar Association and 
had long been identified with the development of the city 
He opened his office in Memphis immediately after he was 
mustered out of the Confederate Army. He was a native of 
Kentucky. : 

Judge Allison O. Smith, of Clearfield, Pennsylvania 
died on March 4, at the age of 66. Judge Smith was on 
the County Court bench from 1903 to 1913. He was gradu- 
ated from Pennsylvania State College and from the Law 
School of the University of Pennsylvania. 
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| Feendh Occupation of the Ruhr—Maryland Urges 
Standards—New Jersey Association Discusses Question of Educa- 
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laware Association Hears Defense of 
Better Legislative 
tion for Admission to Bar—Te 
the U 
DELAWARE 


State Association Hears Defense of France’s 
Occupation of the Ruhr 


\ special meeting of the Delaware State Bar 
ociation, called by President Josiah Marvel, was 

1 on June 22, at W ngton, for the purpose of 
earing an address by Mr M illiam D, Guthrie of 
New York on “The Occupation of the Ruhr Valley 
France and Belgium Mr. Guthrie prefaced the 
rictly legal argument of his address with brief 
mments on Gern uurse during and since 
the Treaty of Vers ¢ He then proceeded to 
gue that under Section 18 of the Treaty, which 
gives the right to the allied powers in case of volun- 
tary default by Germ to take such “measures 
the respective governments may determine to be 
ecessary,” France justified in acting as she 
without the co-operation of all the other 
lied powers. He went on to argue that this 
sition was in no wl! iffected by the provisions 

f Article 428 of the Versailles Treaty, provid- 
ing for occupation llied and associated troops 
f certain territor a period of fifteen years. 
‘If it had been tl ention of the framers 
the Treaty Versailles,” he said, “by 
language of Article 428 to exclude all other 
rman territory from occupation, notwithstanding 
voluntary default the part of Germany, such 
and intent would readily 
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KENTUCKY 
nnual Meeting at Covington 


for the meeting of the 
July 


gram 
Association at Covington, 


i 


and 6, included addresses by Hon. Frank O. 

ywden, former Governor of Illinois; Judge Mc- 

Kenzie Moss, Assistant Secretary of the Treasury, 

‘Estate Taxes;” R. B. Jouitt of Winchester, on 
esponsibility of Directors of Corporations ;” 

lige Samuel M. Wilson, on “The First Land 

‘he urt in Kentucky ; F. Trabue, on “The Law 
nd &f Aviation.” Judge A. P. Humphrey, of Louisville, 
t airman of the ] G. Carlisle Memorial Com- 
ittee, and Judge A. D. Barrett of the same city, 
airman of the | ncy Commission, and vari- 

is chairmen of otl important committees, were 

so to speak. Judge Robert C. Stoll, of Louisville, 

resident of the Association, was scheduled for the 


gular annual p1 








es 


lential address 


MARYLAND 


Maryland Bar Association Urges Higher Stand- 
ards for Legislators and Less Legislation 

The Maryland Bar Association at its meeting 
at Atlantic City adopted a resolution proposed by 
Walter L. Clark of Baltimore, urging the impor- 
tance of cutting down the habitually excessive out- 
put of legislation and, most important of all, recom- 
mending greater care in the selection of competent 
legislators. The resolutions in full are as follows: 

Resolved: That the members of the Maryland State 
Bar Association press upon the attention of the people of 
their own State the greatly excessive quantity of statutory 
laws habitually enacted by Legislative bodies in this 
country, and at the same time the diminished quality of 
that law; that the association remind them that such a 
quantity of law must be out of all proportion to the needs 
of good government and must be, to a large extent, too 
briefly considered; that there must be much confusion in 
that it tends in some degree to weaken respect for law, 
and involves a corresponding increase in the expense of 
government and so in taxation. 

That the Association, therefore, urges upon the people 
of the State: That care must be taken to cut down the 
output of legislation, to increase the study of proposed 
laws, and to provide the Legislature with better informa- 
tion on their subject matters; and lastly, but most impor- 
tant of all, greater care must be taken to secure legislators 
who have the ability to accomplish the improvements in 
these respects. 

William A. Rawls of Baltimore delivered an 
address in which he urged that the bar stand for 
the maintenance of the rights of the states to order 
and control their domestic institutions “for the 
necessary preservation of the national political 
fabric.” Mr. William Draper Lewis, Director of 
the American Law Institute, delivered an address 
on the work of that body. At the banquet which 
closed the meeting Judge N. Charles Burke was 
toastmaster, and Thomas H. Robinson of Belair, 
and R. E. L. Saner of Dallas, Texas, Chairman of 
the American Citizenship Committee of the Amer- 
ican Bar Association, were the principal speakers. 

Judge T. Scott Offutt, of Towson, was elected 
president, succeeding Governor Ritchie, and James 
W. Chapman, Jr., and R. Bennett Darnall, both of 
Baltimore, were elected Secretary and Treasurer re- 
spectively. Vice-presidents for the eight judicial 
circuits of Maryland are: First, John R. Pattison, 

Cambridge; second, Henry L. Constable, Elkton ; 
third, Harry S. Carver, Belair; fourth, William C. 
Walsh, Cumberland; fifth, Edward M. Hammond, 
Ellicott City; sixth, John S. Newman, Frederick; 
seventh, Judge John P. Briscoe, Prince Frederick ; 
eighth, Judge Charles W. Houisler and John C. 
Rose, Baltimore. 

Judge Briscoe, Judge Walter Dawkins of the 
Supreme Bench of Baltimore, and William Lee 
Rawls were named delegates to the annual con- 
vention of the American Bar Association. Elected 
members of the executive council are: Francis 
Neal Parke, Westminster; Martin Lehmayer and 


461 











462 


AMERICAN Bar ASSOCIATION JOURNAL 








Charles McHenry Howard, Baltimore, and At- 


torney General Alexander Armstrong. 


NEW JERSEY 
State Association Confirms Action Taken at 
March Meeting on Legal Education 

At the annual meeting held at Atlantic City 
on June 15 and 16 the New Jersey State Bar Asso- 
ciation adopted as its present sentiment the tenta- 
tive decisions on the subject of legal education 
reached at the March meeting of the Association 
at Newark. At the March meeting the Associa- 
tion had approved proposals that there should be 
established in each county a committee on char- 
acter and fitness to make recommendations as to 
applicants for admission to the bar; that one year 
should be spent in a law office as a pre-requisite 
for such admission; and that there should be two 
years’ successive attendance in a college or its 
equivalent before such admission. The Association, 
however, had rejected by a vote of seventy-four to 
fifty-two the recommendation of its committee that 
twenty-seven months’ attendance in a law school 
should be required for admission, in addition to 
two years of college training or its equivalent. It 
was the action of the Newark meeting in rejecting 
this proposal that was principally discussed at At- 
lantic City, the result being that the former de- 
cision was accepted. It is stated that certain of 
the recommendations of the March meeting have 
already been adopted by the New Jersey Supreme 
Court. 

Retiring president Chauncey Parker of Newark 
made an address in which he pointed out various 
defects in the administration of justice in New 
Jersey and elsewhere. He declared that the pro- 
fessional criminal lawyer needs supervision, and 
that while our jury system had proved its worth, 
it was a question whether improvements could not 
be made in the system. Mr. Frank Bergen urged 
the need for the extension of federal legislation in 
fields where the subjects to be controlled are of 
nation-wide importance and affect each state alike. 
By an overwhelming vote the Association rejected 
a motion for the repeal of the new divorce law, 
which allows a divorce to be obtained for “cruelty” 
within six months. 

The president was authorized to appoint a 
general committee of five to co-operate with like 
committees of Bar Associations in the various coun- 
ties in programs for Constitution week—September 
16-22. The following officers were elected for the 
ensuing year: President, Maximilian T. Rosenbery, 
Jersey City; First Vice-President, W. Holt Apgar, 
Trenton; Second Vice-President, Albert C. Wall, 
Jersey City; Third Vice-President, William T. 
Read, Camden; Secretary, LeRoy VV. _ Loder, 
Bridgeton; Treasurer, Lewis Starr, Camden. 


PENNSYLVANIA 
Series of Interesting Addresses Delivered at 
Annual Meeting of State Association 

President Frank C. McGirr delivered the open- 
ing address at the twenty-ninth annual meeting of 
the Pennsylvania State Bar Association at Bedford 
Springs. He dwelt particularly on the deplorable 
state of the law in America, due chiefly to the im- 
mense volume of statutory enactments and judicial 
decisions. He praised the plan of the American 
Law Institute, organized for the purpose of pro- 
viding an authoritative re-statement which will aid 
in removing complexities, uncertainties and contra- 








dictions. The program also included the annua! 
address by Hon. Nathan William MacChesney 
Chicago on “Legal Regulation of the Personnel 
Business ;” and papers by Hon. John Marshall Ge 
of Philadelphia on “The Trial of Judge Brid! 
goose;” Thos. Raeburn White of Philadelphia 
“The Permanent Court of International Justice 
R. E. L. Saner, of Dallas Texas, on “Remove N 
the Ancient Landmark Which Thy Fathers Ha 
Set;” John S. Bradway, Philadelphia, on “Leg 
Aid as an Agency for Justice;” Henry E. Hackne 
Fayette, on “The Abandonment of the Title 
Coal ;” Frank E. Reader, Beaver, on “Early Methods 
of Trial;’ Edwin M. Abbott, Philadelphia, 
“Modern Penology.” 


The following officers were elected for tl 
ensuing year: President, Richard E. Cochran, 
York; Vice-Presidents, Harry S. Knight, North 
umberland; John M. Core, Fayette; Thomas 


Raeburn White, Philadelphia; H. Walton Mitchell 
Allegheny; John J. Henderson, Crawford; Secre- 
tary, Harold B. Beitler, Philadelphia; Treasurer, 
Fidelity Trust Company, Philadelphia; Executive 
Committee, Alexander Henry Carver, Philadelphia; 
Charles C. Crowell, Westmoreland; William §S. 
MacLean, Jr., Luzerne; Edward Lindsey, Warren; 
Max L. Mitchell, Lycoming; Christian H. Ruhl, 
Berks; John Blanchard, Centre; R. S. Hemingway, 
Columbia; Harold G. Knight, Montgomery; Wil 
liam R. Scott, Allegheny; J. Campbell Brandon, 
Butler; Donald P. MacPherson, Adams; E. A 
Howell, Delaware; Frederick B. Gernerd, Lehigh; 
Edward M. Biddle, Jr., Cumberland; William Max- 
well, Bradford; John H. Fertig, Schuylkill; Spencer 
Gilbert Nauman, Dauphin; Charles V. Henry, 
Lebanon; H. F. Marsh, Tioga; J. Paul MacElree, 
Philadelphia. 

Among the social features of the meeting were 
a golf tournament and a tennis tournament for 
which cups were provided. At the banquet, which 
closed the meeting, retiring president Frank C. Mc- 
Girr acted as toastmaster while R. E. L. Saner re- 
sponded to the toast “The United States;” Henry 
C. Niles to “The Commonwealth of Pennsylvania ;’ 
Charles A, O’Brien to “The Bar;” Clyde Gibson to 
“The Judiciary ;” John E. Laughlin to “The Ladies.” 


TENNESSEE 
Noteworthy and Successful Meeting Held by 
State Association at Nashville 

The most noteworthy and successful meeting 
ever held by the Bar Association of Tennessee, and 
probably one of the most important sessions held 
by any State Bar Association in the last several 
years, was the Forty-Second Annual Session held 
in Nashville, Tennessee, on June 15th and 16th, 
1923. 

More than three hundred lawyers from all parts 
of the State gathered at the Capital to honor the 
distinguished guests, Justices James C. McReynolds 
and Edward T. Sanford, the Tennessee members of 
the Supreme Court of the United States, and to par- 
ticipate in the two-day business session of the Asso- 
ciation. The meeting was attended also by one 
United States Senator, Governor Austin Peay of 
Tennessee, Judge R. M. Barton of the United States 
Railway Labor Board, several Congressmen, three 
former Governors of Tennessee, all of the appellate 
court Judges, and a large number of the district 
Judges and Chancellors. 


Among the important steps taken by the As- 


sociation was the adoption unanimously of the fol- 
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Green of Tennessee, Judge L. D. Smith of Knox- 
ville, and Mr. Charles N. Burch of Memphis. As 
it is impossible, for want of space, to give the sub- 
stance of each of the addresses, no effort will be 
made to do so, but the occasion was one that will 
be long remembered in the annals of legal history 
in Tennessee. The address of Justice Sanford was 
something of a reminiscence, and that of Justice 
McReynolds was an expression of the sense of the 
privilege resting upon the Bench and Bar of the 
Country to stand and fight for the majesty of the 
law and to accept without complaint the decisions 
of the Courts when made after the careful and 
painstaking consideration characteristic of the judi- 
cial tribunals of the United States. In the course 
1 his address, Justice McReynolds said: 

The power of the Supreme Court of this United 
States does not lie in the Army, it does not lie in the 
Navy, it does not lie in the Militia; it lies in the faith of 
the people for whom it was created and for whom it 
toils year in and year out. Now that faith and that trust, 
gentlemen, depend upon you. The lawyers of this Coun- 
try mould public opinion in respect of that tribunal. If 
you believe in it, preach it to your neighbor; tell him what 
it is, tell him what it means to him, and let him know 
that without some such thing, he must find a new govern- 
ment, or have none at all. He will rally to your stand 
ard and he will see to it that the people who really would 
destroy your government are put to rout. We should con- 
tinue in the old way. All these things, of course, you 
know better than I. But it is good, now and then, to re- 
mind you of them, and it is good now and then to tell you 
how they are impressed upon one who sits upon that Bench 
every day and watches the conflict of interest and opinion 
that is presented; and it is a marvelous spectacle to vis- 
ualize a hundred million people and more, stretching 
from Manila in the East, past the West Indies, over this 
whole continent, to Louisiana, to the Hawaiian Islands, 
all bringing their disputes to this one tribunal and saying: 
“Gentlemen, give us the best conclusion which you can 
reach, and we will abide the result gladly.” 

The Association voted to continue the publica- 
tion of “The Bar Association of Tennessee,” a 
quarterly newspaper, and went on record as approv- 
ing the work being done by the American Bar As- 
sociation’s Committee on Citizenship. 

The officers elected for the ensuing year were: 
President, Hon. W. L. Frierson, of Chattanooga, 
former Solicitor General of the United States; Vice- 
Presidents, Frank M. Bass of Nashville, W. T. 
Kennerly of Knoxville, and Lovick P. Miles of 
Memphis; Secretary, Walter Chandler of Memphis; 
Treasurer, W. L. Owen of Covington. The report 
of the Treasurer showed the financial side of the 
Association to be in a healthy condition, and the 
report of the Membership Committee showed a 
twenty-five per cent gain in active members of the 
\ssociation, due largely to the untiring efforts of 
Mr. Will R. Manier, Jr., of Nashville, Chairman of 
the Membership Committee. 

The next meeting of the Association prob- 
ably will be held in Chattanooga. 

WALTER CHANDLER. 


BRIEF NOTES 
Chicago Bar Association Elects Officers— 
Cleveland Executive Committee Favors 
Permanent Court of International 


Justice—Hennepin County Asso- 
ciation Chooses Officers 
Mr. William H. Sexton, corporation counsel 
of the City of Chicago during the last Harrison 
administration, was installed as president of the 
Association at the annual 


Mr. 


dinner at 
Sexton is a 


Chicago Bar 
the LaSalle Hotel on June 7. 
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member of the firm of Tolman, Sexton and Chan- 


dler. Other’ officers installed were: First 
Vice-President, John M. Cameron; second vice- 
president, Russell Whitman; secretary, Louis J. 


librarian, 
Rush C. 
Hoyne, Thomas 


Behan; treasurer, Walter H. Jacobs; 
John R. Cochran; board of mat 
Butler, Bryan Y. Craig, Maclay 
Marshall and John J]. Healy. The dinner was en 
livened by various ' and choruses among 
which was one “To Our President-elect,” sung to 
the tune of “April Showers.” 

The Executive Committee of the Cleveland 
Bar Association recently adopted _ resolutions 
urging the United States to take part in the Inter- 
national Court of Justice at The Hague, declaring 
that “the Court is based upon the same principles 
as the United States Supreme Court and is 
intended to apply to controversies 
the same methods of hearing which the Court has 
applied to differences the state and 
federal government.” 

Mr. Henry S. Mead has been elected presi- 
dent of the Hennepin County, Minnesota, Bar 
Association, succeeding Mr. F. H. Stinchfield. 
Mr. Frank J. Morley is the new vice-president, 
and Morris B. Mitchell and Harold G. Camp were 
re-elected and treasurer respectively. 
Mr. Stinchfield, the retiring president, reporting 
on the year’s work, said that they considered it an 
achievement to have securing the 
annual meeting of the American Bar Association 
for Minneapolis for the first time, and that it 
would be of great benefit to the members of the 
bar and the city. Royal A. Stone spoke 
on the necessity for to work for the 
good of the country generally and not to devote 
their time to legal practice. He 
urged them particularly to join in the Americani- 
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att rey Ss 
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zation movement. 

The report of the Illinois 
State Bar Association in the June issue of the 
Journal omitted to state that Mr. Roger Sherman 
of Chicago was elected president of that body. 
Messrs. C. M. Clay Buntain of Kankakee, John R. 
Montgomery of Chicago, and Geo. H. Wilson of 
Quincy were chosen vice-presidents. 5S. S. Ander- 
son of Charleston and D. P. Trude of Chicago 
were elected to the board of governors. R. Allan 
Stephens of Springfield was re-elected secretary 
and F. L. Pekin was chosen treasurer 


the meeting of 


Civic Activities by Members of 
the Bar 
By R. E. L. 


Chairman of C mship Co 
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The efforts of the Citizenship Committee of the 
Association in enlisting the services of members of the 
Bar in a campaign of public education on the Consti 
tution of the United States and the principles and ideals 
of our Government are making most gratifying prog- 
ress. Members of the Bar have actively participated 
in the special celebration of Patriots Day and Memorial 
Day, and the Citizenship Committee has sent out sug- 
gestive material for the observance of Independence 
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Day, together with an outlined program tor | 
tution Week, September 16-22. 

As President Davis has pointed out, 
most beneficial results of our campaign “To re- 
lish the Constitution of the United States and 










principles and ideals of our Government in the 1 f 
and hearts of the people” is the co-ordination « 
national, state, and local bar associations in a unil 






and nation-wide movement on behalf of a better « 
zenship. Our Citizenship Committee is therefore 1 
ommending that all State and County Bar Associat 
provide, at the earliest possible date, for a stat 
committee on American Citizenship by 
of some such By-Law as the following 


SUGGESTED BY-LAW 
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A standing CoMMITTEE ON AMERICAN ( I 
by created to be constituted as follows: 1 tate 
of the General Council of the America i 4 
as Chairman; the President of our State Bar Ass : 
as Vice Chairman; the Vice-President of the Stat i 
Association; the Secretary of the State | Associ 2 
who shall also serve as Secretary of this Committee 





American Citizenship; and the five members in this 
of the Local Council of the American Bar 
The Committee so constituted shall function in an ex 










tive capacity ror a larger committee repres¢ ng the 

rious districts of the State, to be selected Dy the Exe 

tive Committee of nine above named and to consist « e 
least one representative from each Congressional Dis ; 
in this state, exclusive of the members of said Execut 
Committee This Committee as a whole shall be ca 


} : 
i@ast once @a 





together for a joint conference at 
It shall be the duty of such Committee on Ameri 
zenship to: 






1. Devise means of securing direct contact with 
schools with a view of having the Con 1 oO 
United States and of our State, together wit! mes 

i } 





and ideals of good citizenship, taught in every sch 





competent and patriotic teachers, beginnis with 
sixth grade, and in every college and uni versity in 
State. Such Committee shall also endeavor to have pr 






provision made for instruction in citizenship of adults 
have not had opportunity to study the simple bu 
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portant principles of our government The Comn 

shall also co-operate with any other organizations in « 
couraging essay and public speaking contests on citizens ¢ 
subjects within and between the schools with a view 
stimulating and vitalizing the instruction given in 
Constitution and principles and ideals of our government 
Such Committee shall also examine into and 1 rt t 





Association at each annual meeting with its r mmendat 
the textbooks used and qualifications of the instruct 


for teaching American Citizenship 












2. Such Committee shall establish a speakers’ bu 
which shall secure capable speakers f1 the members 
of the Association who are versed in the history of the 
United States, its Constitution, form of government, in- 
stitutions, and traditions, and shall off heir 
the schools, colleges and universities in this state, and t 
various civic organizations, clubs, local bar ations 





and to public meetings and gatherings, resses 
upon our national history, our Constitution, the 


and ideals of our government, the functi f 





nature 





oft the courts 





















and like subjects; and to arrange for su meetings and 
the proerams therefor to the end that both our young and 
adult population may have both the knowledge and inspira- 
tion which are essential to good citize 

. Such Committee shall also end I secure tl 
co-operation of the newspapers of t Stat liss 
ing sound information on the fores g sul ts | 
editorials, special articles, and the establishment of a reg 
ular Department of American Citizenshi 

4. Such Committee shall also endeavor to have é 
local bar associations in each county t Stat 
for a local committee on American Citizenship in ev 
community and to co-operate with t ( tt 
Association in all of its work. 

Such Committee shall also rate with a s 
lar committee from the American Bar Association to the 
end that our State Bar Association shall become at 
unit in a national movement on behalf better and 
loyal adherence to American institutions and ideals 








